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United States Court of Appeals for the 
District of Columbia 


a In the District Court of the United States 

for the District of Columbia 

Xo. 8734S At Law 

Dora Zimbolist, Plaintiff , 
v. 

Bernard Danzansky, Defendant. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
tiled and proceedings had, in the above-entitled 
cause, to wit:— 


1 Declaration 

Filed April 28 1936 

In the Supreme Court of the District of Columbia 
Holding a Law Court 

Law Xo. 87348 

Dora Zim roust, C/o 473 “F” St., Southwest, 
Washington, D. C., Plaintiff, 
v. 

Bernard Danzansky, 3501 Fourteenth St., Northwest, 
Washington, D. C., Defendant . 

The plaintiff, Dora Zimbolist, a married woman, sues 
the defendant, Bernard Danzansky, for that heretofore on 
to-wit, the 17th. day of July, 1933, and for a long time 
prior thereto, the said defendant, Bernard Danzansky, was 
engaged in the undertaking and embalming business in the 
District of Columbia, and in connection with the carrying 
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on of said business owned, used and operated a number ot 
automobiles over and upon the streets, and highways ot 
the district of Columbia, and plaintiff says that on the day 
and year aforesaid she was a passenger in an automobile 
operated by the defendant, Bernard Danzansky, through 
his agents, servants and employees, and for that on the day 
and year aforesaid, the said automobile operated as afore¬ 
said was being driven in to-wit, a southerly direction over 
and upon Four-and-one-half Street, Southwest, (now known 
as Fourth Street, Southwest) towards and into the inter¬ 
section of Maryland Avenue, Southwest, in the City of 
Washington, District of Columbia, and the plaintiff says 
that it then and there became and was the duty of the said 
defendant, acting through his agents, servants and em¬ 
ployees, to exercise reasonable care and prudence in the 
operation of the said automobile so as to avoid colliding 
with other vehicles and injuring plaintiff, yet notwithstand¬ 
ing his duty in the premises and wholly disregard¬ 
'd ing same, the said defendant acting through his 
agents, servants and employees, in the operation of 
the said automobile in to-wit, a southerly direction over 
and along said Fourth Street, Southwest, and into the in¬ 
tersection with Maryland Avenue, Southwest, in the City 
of Washington, District of Columbia, failed to exercise such 
reasonable care and prudence in the operation of the said 
automobile in this; that lie negligently and carelessly op¬ 
erated said automobile through his agents, servants and 
employees, at a high and dangerous rate of speed, and neg¬ 
ligently and carelessly failed to keep said automobile under 
proper control and negligently and carelessly operated the 
same recklessly and at a rate of speed greater than was 
reasonable and proper under the then existing circum¬ 
stances and negligently and carelessly operated the said 
automobile in violation of Article G Sec. 28, Par. A. of the 
Traffic Regulations, which was in full force and effect on 
to-wit, the 17th. day of July, 1933, and which regulation 
reads as follows: 


‘‘(a) A vehicle approaching an intersection shall slow 
down and be kept under such control as to avoid colliding 
with pedestrians or vehicles. 

The driver of a vehicle approaching an intersection shall 
vield the right of way to a vehicle which has entered the 
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intersection. When two vehicles enter an intersection at 
the same time, the driver of the vehicle on the left shall 
yield to the driver on the right’’. 

in that he failed to slow down the speed of the said auto¬ 
mobile as it approached, to-wit, the intersection of Mary¬ 
land Avenue, Southwest, as aforesaid, and he failed to give 
the right-of-way to the vehicle approaching from the right, 
whereby and by reason of which negligence and careless¬ 
ness, the said defendant, acting through his agents, ser¬ 
vants and employees, in the operation of the said automo¬ 
bile as aforesaid, and on the day and year aforesaid, at to- 
wit, the intersection of Fourth Street and Maryland Ave¬ 
nue, Southwest, City of Washington, District of Columbia, 
was caused to collide with another automobile which 
3 was proceeding in an easterly direction on Mary¬ 
land Avenue, Southwest and had then and there en¬ 
tered the intersection of Fourth Street, Southwest, as afore¬ 
said, and as a result of the said collision the plaintiff was 
thrown from her position against parts of said automobile 
in which she was riding as a passenger, and exercising clue 
care on her part, whereby and by reason whereof, she, the 
plaintiff, sustained grievous and serious personal injuries, 
to-wit; she suffered and sustained a concussion of the brain; 
she suffered and sustained a contusion on the left side of 
her head; she suffered and sustained a severe injury to the 
buttock region; she suffered and sustained a severe con¬ 
tusion to her chest; she suffered and sustained a severe in¬ 
jury to her nerves and nervous system; she suffered pain 
and mental anguish for a long space of time, to-wit, one 
year; she became and was ill for a long space of time and 
was confined to bed for a long space of time, to-wit, two 
months; she suffered from delirium and insomnia; she was 
unable to attend to her business for a long space of time, 
to-wit, two months, with resultant loss in remuneration and 
income from her business; she was compelled to expend 
large sums of money for medical attention and medicines; 
she was rendered sick, sore and lame; she suffered and will 
continue to suffer from severe headaches; she suffered and 
sustained severe and permanent injuries to her head, body 
and nerves and nervous system; she suffered humiliation 
and shame as a result of her inability to sit down; she suf- 
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fered internal injuries all to her damage in the sum of F 
teen Thousand ($15,000.00) Dollars. 


if- 


Wherefore, this plaint'ff brintrs 


this suit and claims from 


the defendant, Bernard Danzansky, the sum of Fifteen 
Thousand ($15,000.00) Dollars, besides costs of this suit. 


BOLD IK S DABFOOL 
LFSTKK WOOD 
Attorneys for Plaintiff. 


Plea 

Filed Mav 15 1 {).’>(> 


Domes now Bernard Danzansky, defendant in the ;>bove- 
eutitled cause, by his attorneys, and. for plea to the dec¬ 
laration in the above-entitled cause tiled, avers that the 
driver of the automobile in which the plaintiff was ridinir 
exercised reasonable care and prudence in the operation 
thereof, denies that said driver neyliyentiy, cnreiessly or 
otherwise failed to keep said automobile under proper con¬ 
trol. denies that -aid driver operated the same recklessly 
or at a rate of speed greater than was reasonable and 
proper under the then existing circumstances, denies that 
said driver operated said automobile in violation of the 
Tratlic lobulation mentioned in said declaration, avers i hat 
the vehicle in which the plaintiff was riding had entered 
said intersection before the other vehicle mentioned in said 
declaration, and while said other vehicle was at a consider¬ 
able distance therefrom, as a consequence whereof the auto¬ 
mobile in which the plaintiff was riding had the riuht of 
way over said other automobile; the said defendant denies 
each and every allegation of lubliuence contained in said 
declaration, and avers that tin* sole cause of said collision 
was the netdiii'ence of the driver of -aid other automobile. 


SIMOX, KOFXIBSBFBCFB & VnFXd 
LAWKFX(• F K< >FX i< 1SBFI?(; F1 f 
Attorneys tor Defendant. 
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5 Joinder in Issue 

Filed May 20, 1936 

* •* # # * # 

Now comes the plaintiff, Dora Zimbolist. by her atlorneys 
Goldie S. Parejrol and Lester Wood, and joins issue upon 
the defendant’s plea. 

GOLDIE S PAEEGOL 

Attorney for Plaintiff 

LESTER WOOD 

Attorney for Plaintiff 


Motion to Strike Declaration and to Itismi^s ('ansa. 

Filed July IS 1936 

# * * w 

Gomes now Rerunrd Danzansky, defendant in the abovo- 
entitled cause, by his attorneys, and moves llie ('ourl to 
strike from the files tin* declaration filed in said cause, and 
to dismiss said cause, for the reason that said declaration 
did not have added to the caption Ihcrcof the street post 
office address of the plaintiff, on whose behalf the same was 
filed, in that said declaration falsely had added to the cap¬ 
tion thereof file address, “(' o 473 *F’ St., Southwest, 
Washington, 1). whereas i:i truth and in fact 473 F St., 
Southwest, Washington. 1). ('.. is not and was not at the 
time of the filinu' of said declaration, or at any time subse¬ 
quently thereto the address of said plaintiff. 'There is at- 
tached hereto as a part of this motion the affidavit of Law¬ 
rence Koeiiiusberu'cr in support thereof. 

S!M<>\\ KoEXIGSREEGEE y Vnl’XG 

LAW!!I*:XrE K<>EX1GSI \ EEGEI? 

Attorneys for Defenrlnitl. 

li Ajjidaril in Sny/iort oj Motion to Stri!,< 

Dectaralton and to Dismiss ('ause. 


District or Coi.cmuia. sn: 

Lawrence Koeni.u'sherder, beinir on *>alh first duly >worn 
according,' to law, dejioses and says that he is a member ot 


6 


BERNARD DANZAXSKY VS. DORA ZIMBALIST. 


tin- Bar of the District of Columbia, and is one of the attor¬ 
neys for the defendant in the above-entitled cause. 

Affiant is reliably informed and believes, and therefore 
he avers, that the plaintiff was not, at the time of the com¬ 
mencement of said action, or at any time subsequently there¬ 
to, a resident of the District of Columbia, and that her ad¬ 
dress was not at the time of the commencement of said ac¬ 
tion or at any time subsequently thereto 473 F Street, 
Southwest, Washington, D. C., or any other address in 
the City of Washington or in the District of Columbia; 
but, on the contrary, affiant is reliably informed and be¬ 
lieves and therefore he avers that at the time of tiie com¬ 
mencement of said action, and at all times subsequently 
thereto, including the present time, she was and is a resi¬ 
dent of the State of New York, and resided and resides at 
#1039 Morris Park Avenue, Bronx, New York, and is en¬ 
gaged in business at #1045 and 1047 Morris Park Avenue, 
Bronx, New York. 

LAWRENCE Iv()ENIGS BER< J ER 


Subscribed and sworn to before me this 18 dav of Julv, 
1936. 

DOROTHY T REIS 

(Seal) Notary Public in and for 

the District of Columbia. 


7 Answer in Opposition to Motion to Strike Out 

Declaration. 

Filed Julv 23 1936 
•> 

# * # # # * 

Comes now the plaintiff by her attorneys and moves the 
Court to deny the defendant’s motion to strike the declara¬ 
tion and for grounds therefor says that the defendant’s 
motion to strike does not comply with Law Rule 14, Section 
2 (c), in that it does not contain the post office address of 
either of the parties and further that the motion comes too 
late for the reason that the cause is at issue. 

GOLDIE S PAREGOL 
LESTER WOOD 
Attorneys for Plaintiff. 
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A mended Declaration 

Filed July 25 1936 

* * # # # i* 

By leave of Court, the plaintiff, a married woman, Dora 
Zimbolist, by and through her attorneys, files this amended 
declaration and sues the defendant, Bernard Danzanski, 
for that heretofore on to-wit, the 17th. day of July, 1933, 
and for a long time prior thereto, the said defendant, Ber¬ 
nard Danzanski, was engaged in the undertaking and em¬ 
balming business in the Citv of Washington, District of 
Columbia, and in connection with the carrving on of said 
business owned, used and operated a number of automo¬ 
biles over and upon the streets and highways of the Dis¬ 
trict of Columbia, and plaintiff says that on the day and 
year aforesaid she was a passenger in an automobile op¬ 
erated by the defendant, Bernard Danzanski, through his 
agent, servant and employee, and for that on the day and 
year aforesaid, the said automobile operated as 
S aforesaid was being driven in to-wit, a westerly di¬ 
rection over and upon Maryland Avenue, Southwest, 
toward and into the intersection of Fourth Street, South¬ 
west, (formerly known as Four-and-one-half Street, South¬ 
west) in the City of Washington, District of Columbia, and 
the plaintiff says that it then and there became and was 
the duty of the said defendant, acting through his agent, 
servant and employees, to exercise reasonable care and pru¬ 
dence in the operation of the said automobile so as to avoid 
collidi ng, or be collided with other automobiles, or vehicles, 
and in jurying plaintiff, yet notwithstanding his duty in the 
premises and wholly disregarding same, the said defen¬ 
dant acting through his agents, servant and employees, in 
the operation of said automobile in to-wit, a westerly di¬ 
rection over and upon Maryland Avenue, Southwest, and 
into the intersection of Fourth Street, Southwest, in the 
City of Washington, District of Columbia, failed to exercise 
such reasonable care and prudence in the operation of the 
said automobile in this; that he negligently and carelessly 
operated the said automobile through his agents, servants 
and employees, at a high and dangerous rate of speed, and 
negligently and carelessly failed to keep said automobile 
under proper control and negligently and carelessly failed 
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to slow down the same as it approached the intersection of 
Fourth Street, Southwest, as aforesaid, and negligently 
and carelessly made a sudden left-hand turn at the inter¬ 
section of Fourth Street to go south on Fourth Street in 
violation of Article 6, Sec. 28, paragraphs (A) and (C) of 
the Traffic Regulations which were in full force and effect 
on July 17, 1933, and which reads as follows: 

Paragraph (A) 

“A vehicle approaching an intersection shall slow down 
and be kept under such control as to avoid colliding with 
pedestrians or vehicles”. 


9 Paragraph (C) 

“The driver of a vehicle within an intersection intending 
to turn to the left, shall yield to any vehicle approaching 
from the opposite direction which is within the intersection 
or so close thereto as to constitute an immediate hazard but 
said driver having so yielded and having given a signal 
when and as required by law, may make such left turn and 
other vehicles approaching the intersection from said op¬ 
posite direction shall yield to the driver making the left 
turn”. 


in that he failed to slow down the speed of said automobile 
as it approached the intersection of to-wit Fourth Street, 
Southwest, as aforesaid and he failed to yield the right of 
way or give a proper signal to another automobile which 
was proceeding in an easterly direction on to-wit Mary¬ 
land Avenue, Southwest, and into the intersection of Fourth 
Street, Southwest, as aforesaid, advising the operator of 
the other automobile as aforesaid, of his intention to make 
a left hand turn and he negligentlv and earelesslv made 
said left-hand turn at the place aforesaid when he knew 
or by the exercise of reasonable diligence should have 
known that the making of said turn with the other vehicle 
approaching from the opposite direction and being close 
to the intersection would constitute an immediate hazard, 
and the defendant operated the said automobile negli¬ 
gently, carelessly and recklessly and at a rate of speed 
greater than was reasonable and proper under the then 
existing circumstances and as a result of all his said acts 
of negligence as aforesaid and at the intersection of Fourth 
Street and Maryland Avenue, Southwest, City of Washing- 
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ton, District of Columbia, the said automobile so operated 
by the defendant through his agents, servants and employ¬ 
ees, was caused to be collided with an automobile which 
was proceeding in an easterly direction on Maryland Ave¬ 
nue, Southwest, and was crossing the intersection of 
10 Fourth Street as aforesaid and as a result of the 
said collision the plaintiff was thrown from her po¬ 
sition against parts of said automobile in which she was 
riding as a passenger, and exercising due care on her part, 
whereby and by reason whereof, she, the plaintiff, sustained 
grievous and serious personal injuries, to-wit; she suffered 
and sustained a concussion of the brain; she suffered and 
sustained a contusion of the left side of the head; she suf¬ 
fered and sustained a severe injury to the buttock region; 
she suffered and sustained a severe contusion to her chest; 
she suffered and sustained a severe injury to her nerves 
and nervous system; she suffered pain and mental anguish 
for a long space of time, to-wit, one year; she became and 
was ill for a long space of time and was confined to bed for 
a long space of time, to-wit, two months; she suffered from 
delirium and insomnia; she was unable to attend to her 
business for a long space of time, to-wit, two months, with 
resultant loss in remuneration and income from her busi¬ 
ness; she was compelled to expend large sums of money lor 
medical attention and medicines; she was rendered sick, 
sore and lame; she suffered and will continue to suffer 
from severe headaches; she suffered and sustained severe 
and permanent injuries to her head, body and nerves and 
nervous svstem; she suffered humiliation and shame as a 
result of her inability to sit down; she suffered internal 
injuries to her damage in the sum of Fifteen Thousand 
($15,000.00) Dollars. 

'Wherefore, this plaintiff brings this suit and claims from 
the defendant, Bernard Danzansky, the sum of Fifteen 
Thousand ($15,000.00) Dollars, besides costs of this suit. 

LESTER WOOD 
GOLDIE S PAREGOL 
Attorneys for Plaint iff. 

Fiat 

Let this be filed 

LUHRING J 
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11 Motion to Revoke. Fiat Allowing Amended 

Declaration, doe. 

Filed July JO 1936 

# # * # * # 

Comes now Bernard Danzansky, defendant in the above- 
entitled cause, by his attorneys, and moves the Court to 
revoke its fiat herein made permitting an amended declara¬ 
tion to be filed in said cause, for the following reasons: 

1. That said fiat was inadvertently made. 

2. That application for leave to file an amended declara¬ 
tion was made without prior notice to the defendant or his 
attorneys. 

3. That said application was improperly made and im- 
providently granted, by reason of the pendency of a motion 
to strike the original declaration and to dismiss the cause 
by reason of the false recital of the plaintiff’s address af¬ 
fixed to said original declaration. 

SIMON, KOENIGSBERGER & YOUNG 
LAWRENCE KOENIGSBERGER 
Attorneys for Defendant. 


Answer to Motion to Revoke Fiat Allowing Amended 

Declaration, dc. 

Filed August 3 1936 

■•***# # # 

Comes now the plaintiff, Dora Zimbolist, bv her attorneys 
and moves the Court to deny the defendant’s motion to re¬ 
voke fiat allowing amended declaration to be filed and to 
strike amended declaration and for reasons therefor says: 

1. That said fiat was made by the Court after being ap¬ 
prised of the fact that counsel for the defendant refused 
to consent to the filing of the amended declaration. 

2. That the defendant knew the contents of the 
12 amendment, lie having failed through counsel, to ob¬ 
ject to same, when an application for leave to amend 
was made in the case of Joseph Schwartz vs. Bernard Dan- 
zanski, Municipal Court No. B 325,465 which action grew 
out of the same collision. 
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i 

3. That the Court has authority to allow amendments in 
all judicial proceedings upon such terms as seem best and 
at any stage of the case. 

4. That the defect set out in reason H of the defendant’s 
motion to revoke fiat allowing the filing of the amended 
declaration has been cured bv the filing of the answer to the 
motion to strike and dismiss the original declaration. 

GOLDIE S PAREGOL 
LESTER WOOD 
Attorneys for Plaintiff. 


District Court of the United States for the District of 

Columbia 

October Term 1936. 

Proceedings before the District Court of the United 
States for the District of Columbia, holding Motions Court 
and Circuit Court Division Numbers One, Two and Three 
in and for the District of Columbia, commencing the first 
Tuesday, it being the 6th day of October, A. D., 1936. 

Tuesday, October 6, 1936. 

By order of the Associate Justices, Jennings Bailey, 
Jesse C. Adkins, Joseph W. Cox, and F. Dickinson Letts, of 
the District Court of the United States for the District of 
Columbia, these Divisions are opened by proclamation of 
the United States Marshal, pursuant to to rule of Court. 

* * # * * # 

Upon consideration of the motions filed herein, in 
13 each of the above entitled causes, to revoke fiat al¬ 
lowing amended declaration to be filed, it is ordered 
that said motions be, and the same are hereby each sever¬ 
ally denied. 

Further, upon consideration of the motions filed herein, 
in each case, to strike the amended declaration, it is ordered 
that said motions be, and the same are hereby each sever¬ 
ally denied. 


LUHRING, Ju stice. 
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Plea to Amended Declaration. 

Filed October 13 1936 

* # # # * * 

Comes now Bernard Danzansky, defendant in the above- 
entitled cause, by his attorneys, and, for plea to the 
amended declaration in the above-entitled cause filed, avers 
that the driver of the automobile in which the plaintiff was 
riding exercised reasonable care and prudence in the opera¬ 
tion thereof, denies that said driver negligently, carelessly 
or otherwise failed to keep said automobile under proper 
control, denies that said driver operated the same reck¬ 
lessly or at a rate of speed greater than was reasonable and 
proper under the then existing circumstances, denies that 
said driver operated said automobile in violation of the 
Traffic Regulation mentioned in said amended declaration, 
avers that the vehicle in which the plaintiff was riding had 
entered said intersection before the other vehicle mentioned 
in said amended declaration, and while said other vehicle 
was at a considerable distance therefrom, as a consequence 
whereof the automobile in which the plaintiff was riding- 
had the right of way over said other automobile; the said 
defendant denies each and every allegation of negli- 
14 gence contained in said amended declaration, and 
avers that the sole cause of said collision was the neg¬ 
ligence of the driver of said other automobile. 

SIMON, KOENIGSBERGER & YOUNG 

LAWRENCE KOENIGSBERGER 
Attorneys for Defendant. 


District Court of the United States for the District of 

Columbia 

Tuesday, October 13, 1936. 

Session resumed pursuant to adjournment, Hon Joseph 
W. Cox, Justice, presiding. 

# # •* # # * 

Upon consideration of the motion filed herein, to strike 
the original declaration and to dismiss this cause, it is 
ordered that said motion be, and the same is hereby denied. 
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Joinder in Issue 
Filed October 16 1936 

# # * * * * 

Now comes the plaintiff, Dora Zimbolist, by her attor¬ 
neys, Goldie S. Paregol and Lester Wood, and joins issue 
upon the defendant’s amended plea. 

GOLDIE S PAREGOL 
Attorney for Plaintiff 
LESTER WOOD per G S P. 
Attorney for Plaintiff. 


15 District Court of the United States 

for the District of Columbia 

Tuesday, November 24, 1936. 

Session resumed pursuant to adjournment, Hon. Joseph 
W. Cox, Justice, presiding. 

* * * 

Upon consideration of the motion filed herein, for leave 
to file an amended plea to the amended declaration, it is 
ordered that said motion be, and the same is hereby 
granted. Further, it is ordered that the joinder of issue 
heretofore filed herein shall stand as to said amended plea. 


Amended Plea to Amended Declaration. 

Filed November 25 1936 

* # # 

Comes now Bernard Danzansky, defendant in the above- 
entitled cause, by his attorneys, and, by leave of Court here 
for that purpose first had and obtained, for amended plea 
to the amended declaration in the above-entitled cause filed, 
denies that at the time and place in said amended declara¬ 
tion set forth his said automobile was being driven in a 
westerly direction over or upon Maryland Avenue, South¬ 
west toward or into the intersection of Fourth Street, 
Southwest, and avers that, on the contrary, it was then 
and there being driven in a southerly direction along said 
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Fourth Street, Southwest; the said defendant avers that 
the driver of the automobile in which the plaintiff was rid¬ 
ing exercised reasonable care and prudence in the oper¬ 
ation thereof, denies that said driver operated said auto¬ 
mobile at a high or dangerous rate of speed, or that he 
negligently, carelessly or otherwise failed to keep said 
automobile under proper control, denies that he negligently 
or carelessly or otherwise failed to slow down the 
lb same as it approached the intersection of Fourth 
Street and Maryland Avenue, Southwest, denies that 
he negligently, carelessly or otherwise made a left-hand 
turn at the intersection of Fourth Street to go south on 
Fourth Street, and denies that he violated the Traffic Regu¬ 
lations mentioned in said amended declaration, or either 
thereof; the said defendant denies that the driver of said 
automobile negligently failed to yield the right of way, and 
avers that said driver then and there had the right of way; 
he denies that said driver negligently failed to give a 
proper signal to said other automobile; denies that said 
driver negligentlv, carelesslv or otherwise made a left 
turn at said intersection, denies that said driver operated 
said automobile negligently, carelessly or recklessly, or at 
a rate of speed greater than was reasonable and proper 
under the then existing circumstances, denies each and 
every allegation of negligence contained in said amended 
declaration, denies that said collision was caused as the 
result of any negligence on the part of the said driver, de¬ 
nies each and every allegation of said amended declaration 
not herein expressly admitted, and avers that the sole cause 
of said collision was the negligence of the driver of said 
other automobile. 

SIMON, KOENIGSBERGER & YOUNG 
LAWRENCE KOENIGSBERGER 

Attorneys for Defendant. 


Memoranda 

JANUARY 19—1938. 

Cause consolidated with :£87349 for trial. 
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JANUARY 26—1938. 

Verdict for Plaintiff for $2500. 


17 District Court of the United States 

for the District of Columbia 

Monday, February 21, 1938. 

Session resumed pursuant to adjournment, Hon. F. Dick¬ 
inson Letts, Justice, presiding. 

# * * 

Upon consideration of the motion tiled herein, for a new 
trial, it is ordered that said motion be, and the same is here¬ 
by overruled, and judgment on verdict is ordered. 

Wherefore, it is considered that plaintiff recover of the 
defendant herein the sum of Two Thousand Five Hundred 
Dollars ($2500.00), together with costs of suit to be taxed 
by the clerk and have execution thereof. 


Memoranda 

MARCH 2—1938. 

Defendant notes Appeal in open Court. Supersedeas 
Bond fixed at $3500.00. 


MARCH 4—1938. 

Supersedeas bond on appeal $3500 approved and filed. 


Assignment of Errors . 

Filed April 15 1938 

* # * 

The Court erred as follows: 

1. In granting the plaintiff leave to file an amended dec¬ 
laration. 

2. In refusing to revoke fiat allowing amended declara¬ 
tion to be filed. 
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3. In denying motion to strike amended declaration. 

4. In denying motion to strike original declaration 
18 and dismiss cause. 

5. In permitting the witness Margaret McMullen, 
over the objection of the defendant, to testify as to the 
speed of the defendant’s automobile. 

6. In granting plaintiff’s prayer for instructions No. 3. 

7. In granting plaintiff’s prayer for instructions No. 4. 

8. In granting plaintiff’s prayer for instructions No. 5. 

9. In granting plaintiff’s prayer for instructions No. 6. 

10. In granting plaintiff’s prayer for instructions No. 8. 

11. In granting plaintiff’s prayer for instructions No. 12. 

12. In refusing to grant defendant’s prayer for instruc¬ 
tions No. 2. 

13. In refusing to grant defendant’s prayer for instruc¬ 
tions No. 3. 

14. In refusing to grant defendant’s prayer for instruc¬ 
tions No. 4. 

15. In refusing to grant defendant’s prayer for instruc¬ 
tions No. 5. 

16. In refusing to grant defendant’s prayer for instruc¬ 
tions No. 6. 

SIMON, KOENIGSBERGER & YOUNG 
LAWRENCE KOENIGSBERGER 

Attorneys for Appellant. 

19 District Court of the United States 

for the District of Columbia 

Wednesday, June 29, 193S 

Session resumed pursuant to adjournment. Hon. F. 
Dickinson Letts, Justice, presiding. 

* * * 

Come now the parties hereto by their respective attor¬ 
neys of record, and thereupon, the defendant by his attor¬ 
neys presents to the Court his Bill of Exceptions taken at 
the trial of this cause, and heretofore submitted herein, 
and prays that the same be signed and made of record, 
nunc pro tunc , which is hereby accordingly done. 
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Designation of Record on Appeal. 

Filed March 5 1938 
* * # 


The Clerk of the Court will kindly prepare transcript of 
record on appeal in the above-entitled cause and will in¬ 
clude therein the following: 

1. Original declaration. 

2. Plea to original declaration. 

3. Joinder in issue on plea to original declaration. 

4. Motion to strike declaration and to dismiss cause. 

5. Affidavit in support of motion to strike declaration 
and to dismiss cause. 

6. Answer in opposition to motion to strike out declara¬ 
tion. 

7. Leave granted plaintiff to file amended declaration. 

8. Amended declaration. 

9. Motion to revoke fiat allowing amended declaration to 
be filed, and to strike amended declaration. 

10. Answer to motion to revoke fiat allowing amended 
declaration to be filed, and to strike amended declaration. 

11. Order denying motion to revoke fiat and to 
20 strike amended declaration. 

12. Plea to amended declaration. 

13. Order denying motion to strike original declaration 
and to dismiss cause. 

14. Joinder in issue on plea to amended declaration. 

15. Order granting leave to file amended plea to amended 
declaration. 

16. Amended plea to amended declaration. 

17. Order consolidating cause for trial with Law Cause 
No. 87,349. 

18. Memorandum: Verdict for plaintiff for $2,500. 

19. Memorandum: Order overruling motion for new 
trial and judgment on verdict. 

20. Memorandum: Appeal noted and penalty of under¬ 
taking on appeal fixed. 

21. Undertaking on appeal approved and filed. 

22. Assignment of errors. 
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23. Memorandum: Bill of exceptions signed, and sealed 
and made part of record. 

24. This designation. 

SIMON, KOENIGSBERGER & YOUNG 
LAWRENCE KOENIGSBERGER 

Attorneys for Defendant. 

Service of the aforegoing designation of record and re¬ 
ceipt of copv thereof, acknowledged this 5 dav of March, 
1938. 

LESTER WOOD 
GOLDIE S. PAREGOL 
Attorneys for Plaintiff. 

21 Memora'ndum 

JUNE 7, 1938. 

Order of United States Court of Appeals for the District 
of Columbia, extending time to and including July 15, 1938, 
to file record. 


22 District Court of the United States 

for the District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 21, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 8734S at Law, wherein 
Dora Zimbolist is Plaintiff and Bernard Danzansky is De¬ 
fendant, as the same remains upon the files and of record 
in said Court. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 30th day of June, 1938. 

C. E. STEWART, 

(Seal) Clerk. 
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23 In the District Court of the United States 
for the District of Columbia 

At Law No. 87,348. 

Dora Zimbolist, Plaintiff, 
v. 

Bernard Danzansky, Defendant. 

Bill of Exceptions. 

Be it remembered that the above-entitled cause came on 
for trial before Mr. Justice Letts and a jury on the 19th 
day of January, 1938, and was thereafter further pro¬ 
ceeded with, said cause having been consolidated for trial 
with Cause No. 87,349, entitled “Joseph Shapiro, Plaintiff, 
vs. Bernard Danzansky, Defendant.” 

Miss Goldie S. Paregol and Lester F. Wood, Esquire, ap¬ 
peared on behalf of the plaintiff, and Mrssrs. Morris Simon 
and Lawrence Koenigsberger of the firm of Simon, Koen- 
igsberger & Young, appeared on behalf of the defendant. 

In the course of said trial the following proceedings took 
place: 

Joseph Shapiro, a witness called on behalf of the plain¬ 
tiff, being first duly sworn, testified in substance as follows: 

Direct Examination. 

On July 17, 1935, around three o’clock, or shortly there¬ 
after, I was in the vicinitv of 4V» or 4th Street and Marv- 
land Avenue, Southwest; I was returning from the funeral 
of my mother-in-law, Mrs. Schwartz, whose burial at a 
cemetery on Benning Road I had attended. In returning 
from the cemetery we came down Benning Road to 15th 
and H and came out Maryland Avenue, down to the Cap¬ 
itol, and around the right side of the Capitol; it used to be 
B Street and now it is Constitution Avenue, and around 
the Peace Monument, and around into Maryland Avenue, 
Southwest again. 

I was traveling in the automobile of Mr. Danzansky, the 
undertaker, and had gotten into the automobile at the ceme- 
terv. The car was being driven bv Mr. Danzanskv’s son. 
It was a seven passenger Cadillac sedan and was a heavy 
car. 
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24 As we approached 4th Street and Maryland Ave¬ 
nue, Southwest, he was going 35 miles an hour. As 
we approached 4th Street and Maryland Avenue we were 
going west. Maryland Avenue runs in a southwesterly di¬ 
rection, it slants over toward the southwest, and at that 
point 4th Street runs straight north and south. At that 
point both streets are about 100 feet wide. 

As we approached 4th Street the driver of the car in¬ 
creased the speed and made a left-hand turn south on 4th 
Street. When he made the turn he was going about 40 
miles an hour. 

When he started to make the turn there was a car com¬ 
ing toward us. I saw the automobile coming toward us 
about 75 or 100 feet before we got to the intersection; it 
was then about 35 or 40 feet from the intersection. The 
other car was going about 25 or 30 miles an hour. 

As we made the left-hand turn this car came along and 
hit us on the right back side of the car, and we went on 
about 45 or 50 feet up to near the second curb on 4-1/2 
Street. The other automobile went the other wav. The 
back wheel on the right side of our car was struck. The 
cars collided with each other to the left center of the inter¬ 
section—our left. It would be south of the center of the 
intersection, and was west of the intersection. 

The driver of our car did not give any signal of any kind 
before he started to make the left-hand turn; he didn’t put 
out his left hand or blow his horn. 

There were six people in the automobile besides me and 
the driver, including Mrs. Dora Zimbolist. 

Cross Examination . 

The driver of our car when he made the turn was cutting 
around toward the left of the center of the intersection. 
After the accident the rear of the car in which I was riding 
was, I believe, below Maryland Avenue and even with the 
south curb line of Maryland Avenue. Our car did not 
come into 4th Street below the crosswalk, it was just about 
even with the crosswalk. The right hand side of our car 
was 10 or 15 feet from the west curb line of 4th Street. 
After the impact the automobile went, I imagine, about 40 
feet. 
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25 Dora Zimbolist, a witness called on behalf of the 
plaintiff, being first duly sworn, testified in sub¬ 
stance as follows: 


Direct Examination. 

I am a resident of New York City; on July 17, 1933, I 
was a passenger in defendant’s automobile returning from 
the cemetery in which my sister had been buried on that 
day; I do not know in what direction we were going; the 
car was going pretty fast; there was a collision between the 
automobile in which I was riding and another automobile; 
I did not see the other automobile before the accident; the 
cars collided with such force that the Danzansky car swung 
up and down, was knocked up and down; I did not see the 
other automobile before the accident; I sustained injuries 
to my head, chest and buttock; I was attended by Dr. Sus- 
kin, of New York; 1 had a general dry goods store; I paid 
Dr. Suskin’s bill myself. 

Cross Examination. 

I was not familiar with Washington; my husband is ill 
and unable to work. 

Max Silverman, a witness called on behalf of the plain¬ 
tiff, being first duly sworn, testified in substance as follows: 

Direct Examination. 

On July 17, 1933, I attended the funeral of my mother 
who was buried at Benning. I do not remember the exact 
route that we took returning to Washington, but I can re¬ 
call certain streets. We were coming down Benning and 
toward 15th and H and I remember going up Maryland 
Avenue. I recall that we were at the intersection at 4th 
Street and Maryland Avenue, Southwest, a little after 2.30 
or 2.45; at that time we were coming on Maryland Avenue 
from 3rd to 4th. I was in the car that was being driven by 
the son of the funeral director. There were seven passen¬ 
gers in the car besides myself and the driver, including 
Mrs. Dora Zimbolist. Just before the car in which I was 
riding got to 4th Street and Maryland Avenue it was going 
about 30 miles an hour. 
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Q. As he approached the intersection of Fourth Street, 
did he slow down or increase his speed! A. As we were 
coming up Fourth Street, I—he increased his speed, be¬ 
cause— 

By Mr. Simon: 

Q. As you were coming up Fourth Street! A. Not as 
we were coming up Fourth Street, but as we got closer to 
the intersection. 

(At this point, at the request of Mr. Simon, the record as 
above transcribed was read.) 

26 Bv Mr. Wood: 

* 

Q. A moment ago you said you were going west on Mary¬ 
land Avenue. In that answer you. said you were coming 
up Fourth Street. A. We were going up Maryland Ave¬ 
nue. We were on Maryland Avenue. We were approach¬ 
ing Fourth Street and he increased his speed before he got 
to Fourth Street. 

I would say that he was about 100 feet from the inter¬ 
section when lie increased his speed about 5 miles. He had 
to make a left turn to go into Fourth Street toward F 
Street; he did not give any signal when he made that left 
turn. While he was making the left turn there was another 
car coming in the opposite direction east of Maryland Ave¬ 
nue toward Fourth from Sixth; our car moved in front of 
the other car and made a short left turn; in making the 
turn he went within the center of the intersection; the other 
car hit us in the right rear, hit sort of the fender and wheel. 

After the collision the car in which I was riding went 
about 35 feet. 

When I first saw the other automobile we were 150 to 
200 feet from the intersection; I could not tell how close 
to the intersection the other car was but it was closer than 
we. 

Cross Examination. 

After our car came to a stop after the collision it was 
entirely south of the intersection and was not near the west 
curb of 4-1/2 Street. 

Lloyd McMullen, a witness called on behalf of the plain¬ 
tiff, being first duly sworn, testified in substance as follows: 


V 
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Direct Examination . 

On July 17, 1933, at about 3 o’clock in the afternoon I 
was driving- my car east on Maryland Avenue, Southwest; 
as I entered the intersection of Maryland Avenue and 4-1/2 
Street this car suddenly cut in front of me. I tried to stop 
as quickly as possible to avoid the accident, and in doing 
so I saw it would not—that they were going- to hit. I cut 
my car as short to the left as I could in order to throw the 
front of my car around and let him keep on driving, but 
the right rear fender of his car caught the right front 
27 fender of my car, which did quite a bit of damage to 
my car. 

The other car was going west on Maryland Avenue and 
he made this short turn south on 4-1/2 Street just in front 
of me. There was no signal given by the driver of that car 
when the turn was made that 1 saw or heard; I had en¬ 
tered the intersection of the street first. 

I was close to the center of 4-1/2 Street; I would say the 
other automobile must have been going around 35 miles 
an hour; the car did not stop until after I had crossed the 
crossing of Maryland Avenue; as I approached the inter¬ 
section of 4-1/2 and Maryland Avenue, Southwest, I was 
going about 18 or 20 miles an hour; I tried to make as quick 
a stop as I could to avoid the accident when I seen he was 
not going to stop; my speed at the time I entered the inter¬ 
section was practically the same speed that I was driving. 
I guess Maryland Avenue is close to 50 feet across there 
and I guess that 4-1/2 Street is 40 or 50 feet across there; 
my car was a Nash; after the collision occurred it came to 
a stop across the Maryland Avenue crossing on 4th Street; 
I stopped on 4th Street. The other car made the turn east 
of the center on 4th Street. 

I think the collision occurred near the east side of the 
northbound car track. 

Cross Examination. 

I did not see the other car until he made the turn, and 
had him in my vision a very short space of time. 

Margaret McMullen, a witness called on behalf of the 
plaintiff, being first duly sworn, testified in substance as 
follows: 


/ 
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Direct Examination. 

I am the wife of Lloyd McMillen who has just testified. 
On July 17, 1933, at about 3 o’clock in the afternoon I was 
a passenger in mv husband’s automobile driving east on 
Maryland Avenue, at 18 or 20 miles an hour. As we ap¬ 
proached the intersection of 4-1/2 and Maryland Avenue 
my husband slowed up and after he entered the intersection 

another automobile suddenlv turned directlv left in front 

* * 

of us. I have driven an automobile myself; That auto¬ 
mobile was going west on Maryland Avenue and 
28 turned south on 4 1 /-* Street. 

We were well into the intersection when I first saw 
the other car, and the other car was then some distance 
from the intersection. 

Q. Can you tell us when you first saw the other car, as 
you have explained, how fast it was going? 

The defendant, by his attorney, objected to the foregoing 
question upon the ground that the witness had previously 
testified that she did not observe the car until it suddenly 
turned in front of her, but the Court overruled said objec¬ 
tion, to which action of the Court the defendant, by his 
counsel, then and there duly noted an exception, and the 
witness answered: 

“You can’t tell exactly, but I should sav 35 or 40 miles 
an hour.” We were going less than IS miles an hour at 
that point. 

When the other car turned south my husband cut sharply 
left and put his brakes on, and the cars collided; our right 
fender came in contact with the right fender of the other 
car; the point of contact was just beyond the center of the 
intersection. The other car stopped on 4-1/2 Street, about 
25 yards south of the center of the intersection. We 
stopped at the collision. 

Cross Examination. 

It is not a fact that that car was coming south on 4th 
Street. 

Maurice Schwartz, a witness called on behalf of the 
plaintiff, being first duly sworn, testified in substance as 
follows: 




\ 
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Direct Examination. 

On July 17, 1933, I attended the funeral of my mother, 
Ida Schwartz. Returning from the cemetery there were 
eight in the car besides the driver. AYc left the cemetery, 
coming out Bennings Road, down to Fifteenth and H, and 
over Maryland Avenue, and then we went to the north of 
the Capitol—that is B Street, Now—and around the Peace 
Monument, straight down that street there; I think it is 
First Street. 

We came down around Peace Monument, south from 
Peace Monument around the circle to Maryland Avenue 
and turned right on Maryland Avenue and west on Mary¬ 
land Avenue to Fourth Street, and started to turn left on 
Fourth Street; just before we reached 4-1/2 Street and 
Maryland Avenue we were going west on Maryland 
29 Avenue; I observed the speedometer of our car go¬ 
ing west on Maryland Avenue between 3rd and 4th 
Streets, and it was 33 or 35 miles an hour. On the other 
side of the Capitol he was driving sometimes at the rate 
of 30 or 35. Coming from the cemetery to 4-1/2 Street my 
father spoke to the driver about the speed of the car, and 
the driver said there was another funeral he had to go to 
and he was in a hurry to get back. The driver of the car, 
Mr. Danzanskv, as he got to 4-1/2 Street and Maryland 
Avenue, a car hit us in the right rear; as he approached the 
intersection he increased the speed; he cut the corner and 
went east of it, and made a short turn, and cut the corner; 
another car and our car collided there; I saw the other car 
before it hit us; I was approaching from the east, I imagine 
about 50 feet away when I first saw him; he was just en¬ 
tering the intersection; when the driver of our car in¬ 
creased the speed he was going about 40 miles an hour. 
The impact took place in the southeast portion of the inter¬ 
section at about 10 or 5 feet from the center of the inter¬ 
section; our car was struck in the right rear; the right 
front fender of the other car came in contact with the rear 
of our car. After the impact, the car I was riding in had 
already come into 4th Street and he was right near the 
curb, between 10 and 25 feet from the curb on the west side 
of 4th Street, south of Maryland Avenue; the car in which 
I was riding traveled about 50 feet after the impact. Mr. 
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Danzansky’s son was driving the car in which I was riding 
and Mrs. Zimbolist was one of the passengers. 

Dr. Samuel B. Suskin, whose testimony was taken by de- 

• « * 

position, testified in substance that he attended the plain¬ 
tiff for a severe concussion of the brain, and injury to her 
buttock and injury to her nervous system; that the plain¬ 
tiff operated a dry goods store; that he knew the plaintiff; 
that his bill for services was rendered to the plaintiff and 
that she herself paid for his services. 

Joseph Danzansky, a witness called on behalf of the de¬ 
fendant, being first duly sworn, testified in substance as fol¬ 
lows : 


Direct Examination. 

I was the driver of the automobile which was in a colli¬ 
sion on July 17, 1933, at or near the intersection of 4th or 
4-1/2 Street and Maryland Avenue, Southwest, with an 
automobile belonging to Mr. McMullen; I was driving for 
my father at that time and had charge of that automobile 
from the time it left my father’s place. When I left the 
cemetery I came down Bennings Road, Northeast, and lfit- 
ling Fifteenth and IT Streets, Northeast, and at Fifteenth 
and H Streets bearing to my left and out Maryland Ave¬ 
nue. I went out Maryland Avenue to the Capitol grounds 
and then proceeded into the Capitol grounds, that is, east 
of the Capitol; turned to my right, turned towards the 
north, and there is a little street there I cannot re- 
30 call the name of it—it is a one-way street, but at that 
time there was two-way traffic on it. I proceeded 
west on that street which took me to the Peace Monument 
right outside the Capitol grounds, and then proceeded west 
on Pennsylvania Avenue to Four-and-a-half Street, as it 
was at that time, and turned left on Four-and-a-half Street 
to Maryland Avenue where the collision occurred. I did 
not proceed west on Maryland Avenue after I got around 
the Capitol. I went up Pennsylvania Avenue and went 
south on Four-and-a-half Street. Along Benning Road, 
Northeast, which has a 30 mile speed limit, I was going 30 
miles an hour; the rest of the time I did not exceed the 
speed limit. 
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Nobody in the car asked me what was my hurry or why 
I was speeding, and I did not say I had another funeral 
that afternoon; my best recollection is that we did not have 
another funeral that afternoon. 

I was proceeding south on Four-and-a-half Street at the 
rate of 20 to 22 miles an hour. I reached the intersection 
of Maryland Avenue, Southwest, and slowed my car down 
to a speed of about 18 miles an hour. I looked to the right 
and to the left and 1 noticed no trathe with the exception of 
this car which turned out later to be Mr. McMullen’s car, 
which was approximately 150 feet to my right. At that 
time the front part of my car was about the north curb of 
Maryland Avenue—about even with the north curb line of 
Maryland Avenue. And there were about four or five 
houses and then there was a vacant lot on Maryland Ave¬ 
nue, and I placed the McMullen car just about in the center 
of that vacant lot, and I estimated that distance to be about 
150 feet. I then blew my horn, kept my horn blowing the 
entire time I was going across the intersection, and as the 
front portion of my car reached the south side of Mary¬ 
land Avenue I heard this terrific screeching of brakes. I 
then glanced to the right and I noticed Mr. McMullen ap¬ 
parently had not been able to check the speed of his car. 

I then attempted to swerve my car to the left so as to 
avoid the collision, and as I do so Mr. McMullen’s car hit 
the right rear wheel and hub cap and right rear fender of 
my car, throwing the rear of my car over to the left and 
throwing the car temporarily out of my control; and then 
I attempted to swerve the wheel of my car to the right, 
and I did that and the car—I mean to the left, turning the 
front wheels in toward the curb, and after the impact the 

front wheels of mv car were about 3 feet from the west curb 

•> 

of Four-and-a-half Street and the rear wheels were about 
5 feet from the west curb. 

31 After the collision the rear of my car was out in 
the center of the crosswalk on the south side of 
Maryland Avenue. There were car tracks on 4-1/2 Street 
and I was driving midway between the car tracks and the 
west curb line of 4-1/2 Street. When the collision took 
place the entire front of my car was past the southwest 
corner and the right rear of my ear—I should say about 3 
or 4 feet of ray car was in Maryland Avenue, and that was 
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when I was hit. Mr. McMullen’s car was turned around so 
that instead of facing northeast, in the direction in which 
he was going, he was facing due east, and he was 10 or 12 
feet from the point of the impact—practically in the center. 
1 would not say it was in the center; he was about to the 
southbound car track. 

After the accident officer Coveil came to the scene and I 
told him in Mr. McMullen’s presence that I was proceeding 
south on 4-1/2 Street, and Mr. McMullen did not say that 
that was incorrect at that time. 

I did not on the entire trip at any time run 40 or 50 miles 
an hour. 

Cross Examination. 

Officer Covell came up to the scene of the accident about 
a minute or two after it occurred. 

'When I first saw Mr. McMullen he was about 150 feet 
from the intersection and my car was then on the north 
end of Maryland Avenue and 4-1/2 Street—that is the 
northwest corner. I blew my horn because I wanted to 
warn him that I was coming across; I should judge his 
speed to be about 25 miles an hour. 

I imagine Maryland Avenue is about 50 feet wide there 
and 4-1/2 Street is about the same width. The right rear 
of my car was struck. When the collision occurred the 
front of my car was about half way between the southbound 
car tracks and the west curb. My left wheels might have 
been on the car tracks when I first heard the screeching of 
his brakes, when I swerved my car to attempt to avoid the 
accident. I was not trying to beat him across; I tried to 
beat him across when I heard his brakes screeching; I blew 
my horn to warn him of my coming and to continue to warn 
him because he was coming at a pretty good speed. I did 
not stop then because I thought there was plenty of room 
to get across the intersection; I did not stop because there 
was plenty of time to get across. 

Bernard Danzansky, the defendant, testified that he did 
not have any other funeral on the day of the funeral of 
Mrs. Schwartz. 

William L. Curtis, a witness called on behalf of the plain¬ 
tiff in rebuttal, testified in substance that he examined the 
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McMullen car soon after the collision; that it was impos¬ 
sible to make an accurate brake test of the McMullen car 
because of the damages sustained by said car. 

The traffic regulations mentioned in the amended decla¬ 
ration were introduced in evidence by plaintiff. 

32 Henry T. Fife, a witness called on behalf of the 
defendant, being first duly sworn, testified in sub¬ 
stance as follows: 

Direct Examination. 

On July 17, 1933, I was standing on the northwest corner 
of 4-1/2 Street and Maryland Avenue, talking to a friend. 
What attracted my attention to the accident was the Cadil¬ 
lac blowing its horn going south on 4-1/2 Street; when I 
heard it blow its horn it had not reached the intersection of 
4th and Maryland Avenue at the time. I saw the Cadillac 
coming south on 4th Street before it reached Maryland 
Avenue, because it was blowing its horn; I would say that 
it was going about 18 miles an hour; when he got to the 
Maryland Avenue corner he checked his speed, but he 
didn’t put on his brakes as hard as he should put them on 
for the simple reason because he was all the way across 
Maryland Avenue, almost past the intersection; that is the 
big Cadillac, the funeral car that was going south. 

The funeral car was going south and the other car was 
going east on Maryland Avenue. I first saw that car when 
I turned around to look when I heard him blow his horn. 
Then I turned to look and saw the Cadillac. Then I saw 
the Buick going east on Maryland Avenue. At that time 
the car to which I have referred as a Buick had not hit the 
curb of 4-1/2 Street; the Buick hit the car in the intersec¬ 
tion, just as the Cadillac, the funeral car, was leaving the 
intersection. When I first saw the car to which I have re¬ 
ferred as the Buick it was about 8 feet west of the south¬ 
west corner, and at that time the Cadillac was in the center 
of the intersection going south on 4-1/2 Street. 

Howard B. Coveil, a witness called on behalf of the de¬ 
fendant, being first duly sworn, testified in substance as 
follows: 


/ 
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Direct Examination. 

I have been on the Metropolitan Police force a little over 
7 years. On July 17,1933,1 was in the vicinity of the scene 
of an accident at Maryland Avenue and 4-1/2 Street; when 
I heard the crash I immediately went to the scene of the 
accident, the Cadillac was sitting on the west side 
33 of 4th Street, 5 or 10 feet from the building line with 
the radiator headed toward the curb and the rear of 
the car sitting out from the curb; no part of it was in the 
intersection; I would say the front of the Cadillac was 5 
or 10 feet from the building line, but I know the rear of 
the Cadillac was a good distance back of the curb. When I 
got there the Nash was sitting in the middle of the street— 
I would say the left-hand side of the car was almost in the 
center of Maryland Avenue and the front wheels were be¬ 
tween the north and southbound tracks. The rear part of 
the Nash was either on the southbound tracks or a little 
over to the west of the southbound tracks. Both Mr. Mc¬ 
Mullen and Mi-. Danzansky were there and Mr. McMullen 
spoke first. He said, “I saw I could not stop and the other 
man was not stopping and I swerved my car.” Mr. Dan¬ 
zansky said he was driving south on 4-1/2 Street and Mr. 
McMullen said he was going east, and I corrected him and 
said it was really northeast. I do not see how Mr. Mc¬ 
Mullen could have helped hearing Mr. Danzansky tell me 
that he was driving south on 4-1/2 Street; I don’t know 
how good his hearing is; he did not correct Mr. Danzansky 
and tell him that was not true, that he was going west on 
Maryland Avenue and made a sharp cut in front of him. 

Brake tests were made on both cars by officer Parks. 

Theodore H. Parks, a witness called on behalf of the de¬ 
fendant, being first duly sworn, testified in substance as 
follows: 


Direct Examination. 

I have been a policeman in the Metropolitan Police De¬ 
partment about six and a half years. On July 17, 1933, I 
made a test of the brakes of two automobiles involved in 
an accident at 4-1/2 Street and Maryland Avenue, South¬ 
west. 
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The Cadillac sedan tested on Maryland, Southwest, on a 
hard dry road, tested 28 feet at 20 miles an hour on the 
foot brakes, and 35 feet on the hand brakes. The regula¬ 
tion for the foot brakes was 50 feet and the regulation for 
the hand brake was 75 feet. 

I tested the brakes on the other car, which was a Nash 
sedan. The Nash sedan at 25 miles an hour on Maryland 
Avenue, Southwest, tested 200 feet on the foot brakes and 
the hand brake tested 100 feet at 20 miles an hour. 

34 Cross Examination. 

I examined the cars before 1 tested the brakes; I know 
that I examine every car and I examined this one; the front 
end of the car was damaged some in front, but I can not 
say exactly just what it was. 1 could not say whether the 
front axel was bent or the front wheel or front right fender 
damaged. When I tested the car the tires were inflated. 
At that time I was doing brake work exclusivelv. I made 
a charge against Mr. McMullen regarding his brakes in 
Number 4 Precinct. 

There was offered on behalf of the defendant and re¬ 
ceived in evidence the original declaration filed in this 
cause. 

W. B. Edwards, a witness called on behalf of the plain¬ 
tiff, being first duly sworn, testified in substance as follows : 

Direct Examination . 

I am connected with Precinct No. 5 and 1 have brought 
with me a record from No. 5. The record shows that at 
about 3.50 p. m. on July 17, 1933, Lloyd Lester McMullen 
was charged with bad brakes by W. P. Street and P. H. 
Parks. The record shows that he was released to meet the 
officer in court on July 18, 1933. 

Llovd McMullen testified on rebuttal that he was not 
charged with operating a car with bad brakes. 

The foregoing is the substance of all of the testimony 
bearing upon the exceptions herein reserved on behalf of 
the defendant. 

At the conclusion of the testimony the plaintiff prayed 
the Court to instruct the jury as follows: 



32 


BERNARD DANZANSKY VS. DORA ZIMBALIST. 


Plaintiff’s Prayer for Instructions No. 3. 

“The Jury are instructed as a matter of law, that if they 
find from a preponderance of the evidence that the defen¬ 
dant was guilty of any one of the acts of negligence alleged 
in the declaration and that such negligence was the proxi¬ 
mate cause of the injuries sustained by the plaintiff, Dora 
Zimbolist, then their verdict should be for the plaintiff.” 

The defendant, by his counsel, objected to the 
35 granting of said prayer, upon the ground that the 
prayer should confine the plaintiff’s right to recover 
if the defendant’s negligence was the sole cause of the in¬ 
jury as distinguished from the proximate cause, and upon 
the further ground that the language of the prayer, “that 
the defendant was guilty of any one of the acts of negli¬ 
gence alleged in the declaration,” etc., compels the jury to 
look at the declaration to see if the things charged against 
the defendant are acts of negligence and that many of the 
acts which the declaration alleges the defendant did or 
failed to do would not always be negligence, and that the- 
prayer justifies the jury in finding the defendant guilty if 
he committed any of the acts specified in the declaration, 
but the Court overruled said objection and granted said 
prayer, to which act of the Court, the defendant, by his 
counsel, then and there duly noted an exception. 

Plaintiff’s Prayer for Instructions No. 4. 

“The jury is instructed, that if it finds that the defen¬ 
dant’s driver violated either or both of the provisions of 
the traffic regulations relied upon by plaintiff, then such 
violation or violations was or were negligence in itself and 
if the jury believes from the preponderance of the evidence 
that the defendant’s driver did so violate said traffic regu- 
lations and such violation or violations was or were the 
proximate cause of the injuries to the plaintiff, then its ver¬ 
dict must be for the plaintiff.” 

The defendant, by his counsel, objected to the granting 
of said prayer, upon the ground that the law is that whether 
a violation of a regulation or a statute constitutes negli¬ 
gence is that it does constitute negligence if it was the 
proximate cause or contributory cause of the injury, where¬ 
as the prayer says that if the defendant’s driver violated 
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either or both of the provisions of the Traffic Regulations 
relied on by the plaintiff, such violation or violations was 
or were negligence in itself and that the regulation referred 
to in the declaration that a vehicle approaching an inter¬ 
section shall slow down and be kept under such control as 
to avoid colliding with pedestrians or vehicles is invalid, 
and that according to said regulation a jury must lind or 
can find negligence because of the mere fact that there was 
a collision, but the Court overruled said objection and 
granted said prayer, to which act of the Court, the 
36 defendant, by his counsel, then and there duly noted 
an exception. 

Plaintiff's Prayer for Instructions No. 5. 

“The jury are instructed as a matter of law, that if they 
find from a preponderance of the evidence that the defen¬ 
dant was guilty of any negligence alleged in the declaration 
and that such negligence was the proximate cause of the 
injuries sustained by the plaintiff, Dora Zimbolist, then 
their verdict should be for the plaintiff, even though they 
may also find from the evidence that the operator of the 
other automobile, involved in the accident, was guilty of 
negligence to a greater degree than the operator of defen¬ 
dant’s automobile, in the operation of said other automo¬ 
bile.” 

The defendant, by his counsel, objected to the granting of 
said prayer, upon the ground that it permits a recovery 
even though the jury should find that there was concurring 
negligence, but the Court overruled said objection and 
granted said prayer, to which act of the Court, the defen¬ 
dant, by his counsel, then and there duly noted an excep¬ 
tion. 

Plaintiff’s Prayer for Instructions No. 6. 

“If the jury shall find from the evidence that plaintiff, 
Dora Zimbolist, is entitled to recover from the defendant, 
it then becomes its duly to award reasonable damages for 
the injuries that they may find from the evidence the plain¬ 
tiff sustained. 

“In fixing the amount of damages, the jury is instructed 
that she is entitled to fair and reasonable compensation for 
all physical injuries and shock as may be shown by the evi- 
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deuce to have been sustained by her, the character and ex¬ 
tent of her physical disabilities and whether the injuries 
are of a permanent nature or otherwise, and for the pain, 
discomfort and inconvenience which the evidence shows she 
has suffered and may hereafter suffer on account of or as 
a result of her said injuries. She is also entitled to have 
included in the damages awarded all expenses shown by 
the evidence to have been incurred by her in appropriate 
medical treatment for her said injuries or for conditions 
shown to have resulted from said injuries, together with 
anv loss of time sustained bv her as shown by the evi- 
deuce. ’ ’ 

The defendant, by his counsel, objected to the granting 
of said prayer, upon the ground that it provides that 
37 the jury may allow for medical expenses, to which 
the plaintiff is not entitled because she is a married 
woman and living with her husband, there being no evi¬ 
dence that she paid the medical expenses from her separate 
estate, but the Court overruled said objection and granted 
said prayer, to which act of the Court, the defendant, by 
his counsel, then and there duly noted an exception. 

Plaintiff's Prayer for Instructions No. 8. 

“The Court instructs the jury as a matter of law that 
they must decide this case on the evidence adduced here 
and the applicable law thereto given by the Court. The 
jury are the sole judges of the facts in this case. In con¬ 
sidering the case the jury should take into account the in¬ 
terest of witnesses in the result of the suit, and consider 
the possibility of bias because of such interest. The jury 
are further instructed that it is their exclusive province to 
determine as to the credibility of any witnesses.” 

The defendant, by his counsel, objected to the granting 
of said prayer, upon the ground that to instruct the jury 
that they are the sole judges of the facts in the case is not 
only unnecessary but is an invitation for the jury to do as 
they please because nobody can do anything to them about 
it, and because that is not the law as the verdict of the jury 
is subject to the supervision of the Court, but the Court 
overruled said objection and granted said prayer, to which 
act of the Court, the defendant, by his counsel, then and 
there duly noted an exception. 
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Plaintiff’s Prayer for Instructions No. 12. 

“The Court instructs the jury as a matter of law, that 
it is no defense for a wrongdoer that a third party shared 
the guilt of the same wrongful act; nor can one escape lia¬ 
bility for the damages he has caused on the ground that the 
wrongful act of a third party contributed to the injuries 
complained of and said wrongdoer would be liable to the 
same extent as though said injuries had been caused by his 
negligence alone.” 

The defendant, by his counsel, objected to the granting 
of said prayer, upon the ground that the declaration does 
not claim concurring negligence, that it is too abstract and 
hypothetical, that the tone of the prayer is such that 
38 it assumes the defendant as a wrongdoer and that 
it is covered in part by the Fifth Prayer, but the 
Court overruled said objection and granted said prayer, 
to which act of the Court, the defendant, by his counsel, 
then and there duly noted an exception. 

The defendant prayed the Court to instruct the jury as 
follows: 

Defendant’s Prayer for Instructions No. 2. 

“You are instructed that if you believe from the evidence 
that at and prior to the time of the collision the defendant’s 
automobile was proceeding south on Four and one-half 
Street, Southwest, through its intersection with Maryland 
Avenue, and not, as claimed by the plaintiffs, in a south¬ 
westerly direction along Maryland Avenue and while mak¬ 
ing a left-hand turn into Four and one-half Street, South¬ 
west, then your verdict must be for the defendant.” 

The Court refused to grant said prayer, upon the ground 
that it called upon the Court to weigh certain elements of 
proof and would be an invasion of the province of the jury, 
to which action of the Court, the defendant, by his counsel, 
then and there duly noted an exception. 

Defendant’s Prayer for Instructions No. 3. 

“If you believe from the evidence that the driver of the 
defendant’s automobile was negligent, but if you also find 
that the driver of the other automobile was also negligent 
and that the negligence of both drivers was the proximate 
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cause of the collision, then your verdict must be for the 
defendant.” 

The Court refused to grant said prayer, to which action 
of the Court, the defendant, by his counsel, then and there 
duly noted an exception. 

Defendant’s Prayer for Instructions No. 4. 

“Your verdict must be for the defendant unless you find 
from the evidence that the driver of the defendant’s auto¬ 
mobile was negligent and that such negligence was the sole 
cause of the collision.” 

The Court refused to grant said prayer, to which action 
of the Court, the defendant, by his counsel, then and there 
duly noted an exception. 

39 Defendant’s Prayer for Instructions No. 5. 

“If you are unable to say from the evidence whether the 
collision was the sole result of negligence on the part of the 
defendant or of the driver of the other automobile, then 
your verdict must be for the defendant.” 

The Court refused to grant said prayer, to which action 
of the Court, the defendant, by his counsel, then and there 
duly noted an exception. 

Defendant’s Prayer for Instructions No. 6. 

“If your verdict is for the plaintiffs’ or either of them, 
their right to recover must be limited to damages resulting 
from physical injuries caused by the accident and mental 
pain and suffering incident to such physical injuries, and 
such pecuniary damage as you may find they sustained, 
but you may not allow any damages for any mental pain 
or suffering or injuries to the nervous system caused by 
shock from the accident, not traceable to physical in¬ 
juries.” 

The Court granted said prayer. 

40 And thereupon the Court charged the jury as fol¬ 
lows : 

Ladies and gentlemen of the jury, we have consolidated 
for trial the cases of Joseph Shapiro against Bernard Dan- 
zansky and that of Dora Zimbalist against the same defen¬ 
dant. The reason this is done is because the claims that are 
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made by these plaintiffs grow out of the same circum¬ 
stances. 

It is either admitted by the pleadings, or stands without 
dispute in the evidence that on July 17, 1933, at the inter¬ 
section of what was then Four-and-a-half Street and Mary¬ 
land Avenue, Southwest, the car of the defendant, then 
being driven by his son and agent, and the car of the wit¬ 
ness McMullen came into collision. 

It is further without dispute that each of these plain¬ 
tiffs were passengers in the defendant’s car. Each of 
these plaintiffs claims to have been injured and each 
charges that the collision and the injuries claimed were 
the proximate result of negligence on the part of the de¬ 
fendant’s son and agent in the operation of the defendant’s 
car at the time and place of the collision. Each of these 
plaintiffs rely upon the same allegations of negligence. In 
fact, the declarations of the two plaintiffs are quite simi¬ 
lar, and for all practical purposes are the same except for 
the description of the injuries claimed to have been sus¬ 
tained and that which is claimed as consequent damages. 

The allegations of negligence are found in the declara¬ 
tions, and I will call your attention to what these plain¬ 
tiffs claim in that regard. They claim that the defendant’s 
automobile, driven by the defendant’s son, was being op¬ 
erated in a westerly direction over and upon Mary- 
41 land Avenue, Southwest, and entering the intersec¬ 
tion of Fourth Street, Southwest. 

I think the jury understands that whenever the evidence 

or the pleadings say Fourth Street or Four-and-a-half 

Street tlicv mean the same street. 

* 

And they charge that the defendant’s car was being neg¬ 
ligently and carelessly operated in certain respects. They 
say that it was being driven at a dangerous rate of speed, 
high and dangerous rate of speed; that the driver of the 
defendant’s car negligently failed to keep the automobile 
under proper control and negligently and carelessly failed 
to slow down the car as it approached the intersection of 
Fourth Street, and that the driver of the defendant’s car 
negligently and carelessly made a sudden left-hand turn 
at the intersection of Fourth Street to go south on Fourth 
Street, in violation, they say, of Article VI, Section 28, 
paragraphs (a) and (c) of the Traffic Regulations. 
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Tliese Traffic Regulations which the plaintiffs say were 
violated by the driver of the defendant’s car read as fol¬ 
lows : 

“(a) A vehicle approaching an intersection shall slow 
down and be kept under such control as to avoid colliding 
with pedestrians or vehicles.” 

“(c) The driver of a vehicle within an intersection in¬ 
tending to turn to the left, shall yield to any vehicle ap¬ 
proaching from the opposite direction which is within the 
intersection or so close thereto as to constitute an imme¬ 
diate hazard but said driver having so yielded and having 
given a signal when and as required by law, may make such 
left turn and other vehicles approaching the inter- 
42 section from said opposite direction shall yield to 
the driver making the left turn.” 

Alleging negligence in that manner they say that it re¬ 
sulted in the collision of the defendant’s car with that of 


the witness McMullen; and they say that they were physi¬ 
cally injured because of the impact of the cars; that they 
sustained certain injuries and suffered loss of time from 
their avocation. The plaintiff Shapiro asks a judgment at 
your hands in the sum of $5,000, and Mrs. Zimbalist asks 
a verdict at your hands in the sum of $15,000. 

To these declarations the defendant has interposed his 
pleas. In such pleas he denies generally and specifically 
the allegations of negligence charged in the declarations 
of these plaintiffs. He furthermore avers that the driver 
of his car was, at the time and place in question, operating 


it in a reasonable and careful manner. He denies any re¬ 
sponsibility or liability in the circumstances of the case, 


and asks a verdict at your hands in 


each of these cases. 


Such are the issues as made by the pleadings in this case. 
Upon such issues evidence has been received and from such 
evidence of facts and circumstances, and from that alone, 
you must find your verdict, following the instructions of 
the Court as to the law of the case. 


The burden of proof is upon these plaintiffs. By that I 
mean to say that before either plaintiff may be entitled to 
a verdict at your hands, he or she must prove by a prepon¬ 
derance of the evidence, that is, the greater weight of the 
evidence, each of the essential elements of his or her 
43 case. They are these: 
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First, in either case the plaintiff must establish by a 
preponderance of the evidence that the defendant’s son 
in the operation of the defendant’s car was negligent in 
some particular, substantially as alleged by the plaintiffs 
in the declarations; 

Second, that such negligence alone or concurrently with 
negligence on the part of McMullen was the proximate 
cause of the collision; and 

Third, that the plaintiff was injured as a direct result 
thereof. 

You will be asked at the conclusion of your deliberations 
to state your verdict in each case. You will be asked 
for your verdict in the case of the plaintiff Shapiro and 
you will be asked separately for your verdict in the case 
of the plaintiff Mrs. Zimbalist. 

The elements which l have announced are necessary for 
a recovery by either of these plaintiffs at your hands, and 
the proof thereof must be made as I have indicated. 

If in considering the Shapiro case you find that he has 
failed to sustain any one of these essential elements of his 


case as I have indicated, by a preponderance of the evi¬ 
dence, as I have explained that, then your verdict must be 


for the defendant. Likewise, if Mrs. Zimbalist has failed 


to sustain her claim and has failed to prove by a prepon¬ 


derance of the evidence any one of these essential elements 


in her case, then your verdict must be for the defendant. 

Negligence is the want of ordinary care. It is the 
44 doing of that which a person of ordinary care and 
prudence would not have done under the same or 
similar circumstances, or leaving undone that which a per¬ 
son of ordinary care and prudence would have done under 
like circumstances. 


1 think perhaps at this point I should read certain 
prayers which have been offered by the plaintiffs and al¬ 
lowed by the Court. Following that I will read certain 
prayers asked by the defendant and allowed by the Court. 
You are told that the law as announced in these prayers 
constitutes the law of the case insofar as they go, in the 
same manner as if they had been given by the Court with¬ 
out request of the parties. You are told further, however, 
that the law of the case is not contained in any one prayer, 
nor in any one expression by the Court. The law of the 
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case is found in an understanding of the whole of the 
charge, including what is said by the Court and what is 
granted upon request of counsel. 

Plaintiffs’ Praver Xo. 1 reads as follows: 

“The Court instructs the jury that negligence consists 
in doing that which a person of ordinary prudence and 
care would not do under the circumstances of a particular 
or given situation, or omitting to do something that such 
a person would do under those circumstances.” 

Plaintiffs’ Prayer No. 2: 

“If the jury believes from the evidence that on or about 
July 17, 1933, the automobile in which the plaintiff was rid¬ 
ing, owned by the defendant and being operated by the 
agent of the defendant, Bernard Danzanskv, col- 

45 lided with another automobile, and that the plain¬ 
tiff was injured in the manner set forth in her dec¬ 
laration, and further that said accident and injuries re¬ 
sulted from a want of ordinary care and prudence on the 
part of the defendant in the way and manner in which his 
agent operated the said automobile, then their verdict must 
be for the plaintiff.” 

Plaintiffs’ Prayer No. 3: 

“The jury are instructed as a matter of law, that if they 
find from a preponderanee of the evidence that the defen¬ 
dant was guilty of any one of the acts of negligence al¬ 
leged in the declaration and that such negligence was the 
proximate cause of the injuries sustained by the plaintiff, 
Dora Zimbalist, then their verdict should be for the plain¬ 
tiff.” 

Plaintiff’s Prayer No. 4: 

“The jury is instructed, that if it finds that the defen¬ 
dant’s driver violated either or both of the provisions of 
the traffic regulations relied upon by plaintiff then such 
violation or violations was or were negligence in itself, and 
if the jury believes from the preponderance of the evidence 
that the defendant’s driver did so violate said traffic regu¬ 
lations and such violation or violations was or were the 
proximate cause of the injuries to the plaintiff, then its ver¬ 
dict must be for the plaintiff.” 

Plaintiff’s Prayer No. 5: 

“The jury are instructed as a matter of law, that 

46 if they find from a preponderance of the evidence 


t 




BERNARD DANZANSKY VS. DORA ZIMBALIST. 


41 


that the defendant was guilty of any negligence alleged 
in the declaration and that such negligence was the 
proximate cause of the injuries sustained by the plaintiff, 
Dora Zimbalist, then their verdict should be for the plain¬ 
tiff, even though they may also find from the evidence that 
the operator of the other automobile, involved in the acci¬ 
dent, was guilty of negligence to a greater degree than the 
operator of the defendant’s automobile, in the operation 
of said other automobile.” 

The prayers which I have just read are offered by each 
of the plaintiffs. The one which I shall now read is offered 
on behalf of the plaintiff, Mrs. Zimbalist: 

“If the jury shall find from the evidence that the plain¬ 
tiff, Dora Zimbalist, is entitled to recover from the de¬ 
fendant, it then becomes its duty to award reasonable dam¬ 
ages for the injuries that they may find from the evidence 
the plaintiff sustained. 

“In fixing the amount of damages, the jury is instructed 
that she is entitled to a fair and reasonable compensation 
for all physical injuries and shock as may be shown by the 
evidence to have been sustained by her, the character and 
extent of her physical disabilities and whether the in¬ 
juries are of a permanent nature or otherwise, and for the 
pain, discomfort, and inconvenience which the evidence 
shows she has suffered and may hereafter suffer on ac¬ 
count of or as a result of her said injuries. She is 
47 also entitled to have included in the damages 
awarded all expenses shown by the evidence to have 
been incurred by her in appropriate medical treatment for 
her said injuries or for conditions shown to have resulted 
from said injuries, together with any loss of time sustained 

by her as shown bv the evidence.” 

* * 

The rest of the prayers now offered are offered by each 
of the plaintiffs: 

“The Court instructs the jury as a matter of law that if 
any witness or party wilfully testifies falsely concerning a 
fact about which he could not reasonably be mistaken, that 
they are at liberty to disregard the testimony concerning 
that fact, and further, they may, if they see fit to do so, 
disregard the witness’ entire testimony.” 

Plaintiff’s Prayer No. 8: 

“The Court instructs the jury as a matter of law that 
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they must decide this case on the evidence adduced and 
the applicable law thereto given by the Court. The jury 
are the sole judges of the facts in this case. In considering 
the case the jury should take into account the interest of 
witnesses in the result of the suit, and consider the possi¬ 
bility of bias because of such interest. The jury are fur¬ 
ther instructed that it is their exclusive province to deter¬ 
mine as to the credibility of any witnesses.” 

Plaintiffs’ Prayer No. 9: 

“The jury are instructed as a matter of law that 

48 under the rules of procedure of this jurisdiction the 
Court may allow and the plaintiff has the right to 

file an amended declaration at any stage of the case as may 
seem best to the Court: that in this case the plaintiff made 
application to the Court under and by virtue of such pro¬ 
cedure to amend the original declaration filed herein be¬ 
fore the trial hereof and that said application thus made 
by the plaintiff was allowed by the Court and the amended 
declaration upon which this case is being tried was there¬ 
after filed.” 

Plaintiffs’ Prayer No. 10: 

“The jury are instructed as a matter of law, that it is 
the law of this jurisdiction that a person receiving per¬ 
sonal injuries may bring suit against the party it is claimed 
caused the said personal injuries any time within a period 
of three years from the date said personal injuries were 
received; that the plaintiff in this case had the right under 
the law to bring this action against the defendant, Bernard 
JDanzanskv, any time within three years from July 17,1933, 
the date the injuries complained of were received by her.” 
Plaintiff’s Prayer No. 11; 

“The jury are instructed as a matter of law, that if a 
person is injured in an automobile accident wherein two 
automobiles are involved, as is shown by the evidence here, 
such person may sue the owners of both automobiles, thus 
involved, jointly, or such person may sue the owner of 
both automobiles, separately, or such person may 

49 sue one of the owners of the automobiles and not the 
other, as he or she may see fit; that the plaintiffs in 

these cases now on trial have and had the right, under the 
law, to sue the defendant, Bernard Danzansky, the owner 
of the automobile in which they were riding as passengers, 
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and refrain from suing Lloyd McMullen, the owner of the 
t other automobile, both of which said automobiles were in 
collision with each other on July 17, 1933, as shown by the 

* evidence.” 

Plaintiff’s Prayer No. 12: 

“The Court instructs the jury as a matter of law, that it 
is no defense for a wrongdoer that a third party shared the 

* guilt of the same wrongful act; nor can one escape liability 
for the damages he has caused on the ground that the 
wrongful act of a third party contributed to the injuries 
complained of and said wrongdoer would be liable to the 
same extent as though said injuries had been caused by 
his negligence alone.” 

I have these prayers which have been asked by the de¬ 
fendant and granted by the Court in the same manner as 
those granted at the request of the plaintiffs. 

Defendant’s Prayer No. 6: 

“If your verdict is for the plaintiffs, or either of them, 
their right to recover must be limited to damages resulting 
from physical injuries caused by the accident and mental 
pain and suffering incident to such physical injuries, 

50 and such pecuniary damages as you may find they 
» sustained; but you may not allow any damages for 

any mental pain or suffering or injuries to the nervous sys¬ 
tem caused by shock from the accident, not traceable to 
physical injuries.” 

Defendant’s Praver No. 7: 

» * 

“If you believe that any witness or party has wilfully or 
knowingly testified falsely as to any material fact, then you 
are at liberty to disregard all or any portion of the testi¬ 
mony of such witness or party.” 

Since the plaintiff Shapiro has not included in his prayers 
one relating to the measure of recovery in his case, if he is 
entitled to recover, I think I should state that if upon a con¬ 
sideration of the whole case you find that the plaintiff Sha¬ 
piro is entitled to recover, you should allow him in your 
verdict such sum as will fully and fairly compensate him 
for his physical injuries, for such pain and suffering, both 
v bodily and mentally, which are directly related to his in¬ 
juries, for any loss of time from his employment as shown 
by the evidence, and for— 
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I do not know whether there is testimony of medical ex¬ 
pense. 

Mr. Wood. He went to Dr. Helfgott four times. 

Mr. Simon. He testified that a bill had been rendered 
for $15, and had been rendered on several occasions, and he 
had not paid it up to the time of the trial. 

The Court. Yes. 

Mr. Wood. We do not press that. The evidence of 

51 Dr. Helfgott is that he visited his office and he 
treated him. 

Mr. Simon. The Court asked if he had any medical ex¬ 
pense. 

The Court. I will say to the jury if you are satisfied by a 
preponderance of the evidence that he did incur expenses 
for medical attention, vou will include in vour verdict a sum 
which will reasonably compensate him therefor. 

Xow, as has been indicated in the tenor of some of these 
prayers, it is the duty of this jury to weigh the evidence, to 
determine the credibility of the witnesses, and that is to 
be done without any aid on the part of this Court except 
for an understanding of the law as I have given it to you. 
You have heard counsel analvze the evidence according to 
their understanding of it. That is to aid you in coining to a 
correct conclusion. It is the exclusive province of the jury 
to determine all questions of fact, and it is your exclusive 
duty and within your province only, to determine the credi¬ 
bility of the witnesses, so you will have to consider who has 
told the truth here. In doing that you may take into ac¬ 
count the appearance and demeanor of the witnesses while 
upon the stand, their interest or lack of interest in the out¬ 
come of the case, the prejudice if any has been evidenced 
by any witness, either for or against the plaintiff or for or 
against the defendant, if any witness has shown anv favori- 
tism or partiality either for the plaintiffs or for the defen¬ 
dant; and if, because of that, you think bias is shown, you 
may take that into account in determining the matters of 
credibility—in other words, who has spoken the truth. 

When you find who has spoken the truth; when you 

52 have performed your duty in weighing this evidence 
and determining the truth of the situation you will 

have very little difficulty in determining who is entitled to 
your verdict. 
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You may take the case. When you have reached your 
verdict, you may return and make it known through your 
foreman. 

As I have previously indicated, you will be asked for your 
verdict in each of these cases separately, and when you 
come back if you say that you find for the plaintiff you will, 
in addition to that, state the amount of the recovery which 
is allowed. If you find for the defendant, you will simply 
announce that you find for the defendant. 

You may take the case. 

Mr. Koenigsberger. We except to your Honor’s grant¬ 
ing such of the plaintiffs’ prayers as were granted over our 
objection and the refusal of such of our prayers as you 
denied. 

The Court. You may have an exception. 

You mav retire. 

* 

53 Thereupon the case was submitted to the jury, 
which thereafter returned a verdict for the plaintiff 
for $2,500. 

The foregoing is the substance of all of the proceedings 
in the trial of said cause bearing upon the exceptions herein 
reserved on behalf of the defendant. 

Be it further remembered that the several objections and 
exceptions made and taken in the course of the trial of the 
cause were severally made and taken as they purport in the 
foregoing Bill of Exceptions to have been made and taken, 
and the defendant prays the Court to sign and seal this, the 
defendant’s Bill of Exceptions, and the same is accordingly 
done now for then, this 29th day of June, in the year 1938. * 

F. DICKINSON LETTS 
(Seal) Justice. 
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tfje Bistrict of Columfjta 
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I * No. 7194 


BERNARD DANZANSKY, Appellant, 

vs. 

DORA ZIMBOLIST. 


BRIEF on BEHALF of APPELLANT. 


STATEMENT OF THE CASE. 

* 

This is an appeal by Bernard Danzansky, defendant 
below, from a judgment on the verdict of a jury in an 
. action at law for damages for personal injuries (R. 

7-9). 

+ 

The action was brought by Dora Zimbolist, who, on 
April 28, 1936, filed her declaration (R. 1-4) in which 
she alleged that on July 17, 1933 she had been a pas- 
„ senger in an automobile operated by the defendant, 

through his agents, servants and employees, then 
being driven in a southerly direction on Four-and-one- 
* half Street, (at the time of the filing of the declara¬ 

tion known as Fourth Street, Southwest) toward and 
into the intersection of Maryland Avenue, Southwest; 
that the automobile was operated negligently, etc., and 

► 






2 


in violation of Article 6, Section 28 Paragraph A, of 
the Traffic Regulations which provided that a vehicle 
approaching an intersection shall slow down and be 
kept under such control as to avoid colliding with 
pedestrians or vehicles, that the driver of a vehicle 
approaching an intersection shall yield the right of 
way to a vehicle which has entered the intersection, 
and that when two vehicles enter an intersection at the 
same time, the driver of the vehicle on the left shall 
yield to the driver on the right; that the defendant’s 
driver failed to slow down the automobile as it ap¬ 
proached the intersection of Maryland Avenue and 
failed to give the right of way to the vehicle approach¬ 
ing from the right, in consequence whereof the auto¬ 
mobile was caused to collide with another automobile 
which was proceeding in an easterly direction on Mary¬ 
land Avenue and had entered the intersection of 
Fourth Street, and that in consequence of the collision 
the plaintiff had sustained certain personal injuries. 

The address of the plaintiff was given in the caption 
as c/o 473 F Street, Southwest, Washington D. C. 
(R. 1). 

The defendant filed his plea on May 15, 1936 (R. 
4), and the plaintiff joined issue thereon on May 20, 
1936 (R. 5). 

On July 18, 1936, the defendant filed a motion to 
strike from the files the declaration and to dismiss 
the action, for the reason that the address of the 
plaintiff as stated in the caption of her declaration 
was false (R. 5). The motion was supported by an 
affidavit in which it was stated that 473 F Street, 
Southwest, Washington, D. C., was not at the time of 
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the filing of the declaration or at any time subse¬ 
quently thereto the address of the plaintiff, and that 
the plaintiff at the time of the commencement of the 
action and at all times subsequently thereto was a 
resident of the State of New York, residing at an 
address set forth in the affidavit (R. 5-6). 

On July 25, 1936, the plaintiff filed her amended 
declaration (R. 7-9) pursuant to fiat of one of the 
Justices of the District Court (R. 9) without prior 
notice to the defendant. 

On July 30, 1936, the defendant moved the Court 
to revoke the fiat upon the grounds that it had been 
inadvertently made, that the application for leave to 
file the amended declaration was made without prior 
notice to the defendant or his attorneys, and that said 
application was improperly made and improperly 
granted, by reason of the pendency of the defendant’s 
motion to strike the original declaration and to dis¬ 
miss the cause (R. 10). 

On October 6,1936, the defendant’s motion to revoke 
the fiat, and to strike the amended declaration was 
denied (R. 11). On October 13, 1936 the defendant’s 
motion to strike the original declaration and to dis¬ 
miss the cause was denied (R. 12) and on the same 
day the defendant filed his plea to the amended decla¬ 
ration (R. 12). On November 25, 1936, the defendant 
filed his amended plea to the amended declaration 
(R. 13). 

In her amended declaration, the plaintiff alleged 
that on July 17, 1933, she was a passenger in an auto¬ 
mobile operated by the defendant, through his agent, 
servant and employee, which was then being operated 
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in a westerly direction on Maryland Avenue, South¬ 
west, toward and into the intersection of Fourth 
Street, Southwest (formerly known as Four-and-one- 
half Street, Southwest); that the defendant’s driver 
failed to exercise reasonable care and prudence, that 
he negligently operated the automobile at a high and 
dangerous rate of speed, failed to keep it under proper 
control, failed to slow down the same as it approached 
the intersection of Fourth Street, Southwest, and 
negligently and carelessly made a sudden left-hand 
turn at the intersection of Fourth Street in violation 
of Article 6, Section 28, Paragraphs (A) and (C) of 
the Traffic Regulations, as follows: 


“Paragraph (A) 

“A vehicle approaching an intersection shall slow 
down and be kept under such control as to avoid col¬ 
liding with pedestrians or vehicles. ’ ’ 

“Paragraph (C) 

“The driver of a vehicle within an intersection in¬ 
tending to turn to the left, shall yield to any vehicle 
approaching from the opposite direction which is with¬ 
in the intersection or so close thereto as to constitute 
an immediate hazard but said driver having so yielded 
and having given a signal when and as required by 
law, may make such left turn and other vehicles ap¬ 
proaching the intersection from said opposite direc¬ 
tion shall yield to the driver making the left turn.” 

that he failed to slow down the speed of the automo¬ 
bile as it approached the intersection, and failed to 
yield the right of way or to give a proper signal to 
another automobile then proceeding east on Maryland 
Avenue and into the intersection of Fourth Street; 
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that he operated the automobile negligently, carelessly 
and recklessly, and at a rate of speed greater than 
was reasonable and proper under the circumstances, 
and that as a consequence thereof a collision occurred 
between the two automobiles, which resulted in per¬ 
sonal injury to the plaintiff (R. 7-9). 

The defendant, in his amended plea to the amended 
declaration, denied that his automobile was being 
driven west on Maryland Avenue toward or into the 
intersection of Fourth Street, and avered that it was 
being driven south along Fourth Street; the defendant 
denied generally and specifically all allegations of 
negligence contained in the amended declaration, and 
avered that the sole cause of the collision was the 
negligence of the driver of the other automobile (R. 
13-14). 

The case was consolidated for trial with another case 
not involved in this appeal (R. 14). 

Thereafter the cases were tried before a jury (R. 
19-45). 

At the trial several witnesses called on behalf of 
the plaintiff testified that the defendant’s automobile 
was being driven west on Maryland Avenue towards 
its intersection with Fourth Street, that upon enter¬ 
ing the intersection it made a short left-hand turn to 
go south on Fourth Street, and that a collision with 
another car, driven by one Lloyd McMullen, occurred 
in the intersection (R. 19-25). 

Witnesses called on behalf of the defendant testified 
that the defendant’s automobile was being driven 
south on Fourth Street into the intersection with 
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Maryland Avenue, and that the collision occurred in 
the intersection, and that the defendant’s automobile 
did not make a turn in the intersection, (R. 26-27, 29). 

At the conclusion of the testimony exceptions were 
taken by the defendant to the granting of certain in¬ 
structions to the jury requested by the plaintiff and 
to the denial of certain instructions requested by the 
defendant (R. 32-36), which are hereinafter discussed. 

The jury returned a verdict for the plaintiff for 
$2,500 (R. 15, 45) upon which judgment was entered 
(R. 15), and this appeal is prosecuted from the judg¬ 
ment so entered (R. 15). 


ASSIGNMENT OF ERRORS RELIED ON (R. 15-16). 

The Court erred as follows: 

1. In granting the plaintiff leave to file an amended 
declaration. 

2. In refusing to revoke fiat allowing amended decla¬ 
ration to be filed. 

3. In denying motion to strike amended declaration. 

4. In denying motion to strike original declaration 
and dismiss cause. 

• • • 

6. In granting plaintiff’s prayer for instructions 
No. 3. 

7. In granting plaintiff’s prayer for instructions 
No. 4. 

8. In granting plaintiff’s prayer for instructions 
No. 5. 

• • • 
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11. In granting plaintiff’s prayer for instructions 
No. 12. 

12. In refusing to grant defendant’s prayer for in¬ 
structions No. 2. 

13. In refusing to grant defendant’s prayer for in¬ 
structions No. 3. 

14. In refusing to grant defendant’s prayer for in¬ 
structions No. 4. 

15. In refusing to grant defendant’s prayer for in¬ 
structions No. 5. 


• * * 


ARGUMENT AND AUTHORITIES. 


Error in Refusing to Strike Original Declaration and to 
Dismiss Action 
(Assignment of Error No. 4) 

At the time of the filing of the declaration on April 
28, 1936, (R. 1), Rule 14 (2) of the trial Court pro¬ 
vided that— 

“(a) The initial pleading, motion, or paper, filed by 
plaintiff, defendant, or an intervenor, whether resident 
or non-resident, shall have added to the usual caption 
thereon the name and street post office address of the 
party on whose behalf the same is filed. The address 
so stated shall be deemed conclusive of the fact in that 
regard in the cause in which filed, until another and 
different written designation of address shall be filed 
in the cause, which later address shall then be given 
like conclusive effect. 

# • * * 

“(c) Pleadings, motions, or papers, not conforming 
to the above requirements, shall not be accepted for 
filing or filed.” 
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In purported compliance with the rule there was 
added after the name of the defendant in the caption, 
“C/o 473 ‘F’ St., Southwest, Washington, D. C.” 
(R. 1). 

As appears by the motion to strike the declaration 
and to dismiss the cause, filed by the defendant, and 
the affidavit in support thereof (R. 5-6), which was not 
in anv manner contradicted, this statement was false, 
the address given not having been the address of the 
plaintiff at the time of the commencement of the action 
or at any time subsequently thereto, the plaintiff being 
a resident of New York. No explanation or excuse 
for this false statement was given, and it may be as¬ 
sumed that its purpose was to avoid the requirement 
for the giving of security for costs under the D. C. 
Code, Title 10, Section 6. 

It will be noted that Rule 14 (2) (c) provided that 
pleadings not conforming to the requirements of the 
rule shall not be accepted for filing or filed. The Clerk 
of the Court had, of course, no means of knowing that 
the plaintiff’s address was falsely stated, and he 
therefore permitted the declaration to be filed. The 
only effective method for enforcing compliance with 
the rule is to strike out pleadings improperly filed or 
to dismiss the action, or both, upon their falsity being 
brought to the attention of the Court; otherwise en¬ 
couragement is given to the giving of false addresses, 
with no penalty, upon discoverey, except to give the 
correct address. 
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Error in Granting Leave to File Amended Declaration, in Refusing 
to Revoke Fiat Allowing Amended Declaration to be 
Filed, and in Denying Motion to Strike 
Amended Declaration 

(Assignments of Error Nos. 1, 2 and 3) 


Rule 20 (1) of the trial Court provided that a copy 
of each motion not grantable as of course must be 
served within two days after the filing thereof, unless 
otherwise ordered, upon each opposite party affected 
thereby whose appearance is entered in the cause, or 
upon his attorney; and Rule 32 provides that with 
every motion there must be filed a statement of the 
points relied on in support thereof, to be served on 
opposing counsel, who have five days within which to 
answer the same and demand an oral hearing. While 
the defendant’s motion to strike the declaration and 
to dismiss the action was pending, the plaintiff, with¬ 
out prior notice to the defendant applied for and ob¬ 
tained a fiat permitting her to file an amended decla¬ 
ration. The pendency of the plaintiff’s motion or ap¬ 
plication was not in any manner brought to the atten¬ 
tion of the Court. The granting of leave to file the 
amended declaration was therefore improvident and 
a violation of the defendant’s right to notice. 

St. Louis, etc., R. Co. v. McReynolds, 24 Kan. 

267; 

Alvey v. Wilson, 9 Kan. 274; 

Comrey v. East Union Township, 202 Pa. 442. 
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Error in Granting Plaintiff's Prayer for Instructions No. 3 

(Assignment of Error No. 6) 


The plaintiff’s prayer for instructions No. 3, which 
was granted over the objection and exception of the 
defendant, was as follows: 

11 The Jury are instructed as a matter of law, that if 
they find from a preponderance of the evidence that 
the defendant was guilty of any one of the acts of neg¬ 
ligence alleged in the declaration and that such negli¬ 
gence was the proximate cause of the injuries sus¬ 
tained by the plaintiff, Dora Zimbolist, then their ver¬ 
dict should be for the plaintiff.” 

The defendant objected to the granting of this 
prayer on two grounds (1) that the prayer should 
confine the plaintiff’s right to recover if the defen¬ 
dant’s negligence was the sole cause of the injury as 
distinguished from the proximate cause, and (2) that 
the language of the prayer, “that the defendant was 
guilty of any one of the acts of negligence alleged in 
the declaration,” compelled the jury to look at the 
declaration to see whether the things charged against 
the defendant were acts of negligence; that many of 
the acts which the declaration alleged the defendant 
did or failed to do would not always be negligence 
and that the prayer justified the jury in finding the 
defendant guilty if he committed any of the acts speci¬ 
fied in the declaration (R. 32). 

The first of these grounds is hereinafter discussed 
together with the discussion of plaintiff’s prayers for 
instructions Nos. 5 and 12, and defendant’s prayers 
for instructions Nos. 3, 4 and 5 (infra, pp. 14-17). 
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As to the second ground of the objection to the 
prayer, it is submitted that the same was confusing 
to the jury and imposed upon it the task of determin¬ 
ing which allegations in the declaration were allega¬ 
tions of negligence. It will be observed that the lan¬ 
guage of the instruction is that if the jury finds “that 
the defendant was guilty of any one of the acts of neg¬ 
ligence alleged in the declaration,” etc. The jury should 
have been instructed as to what facts were necessary 
in order to justify the conclusion that the defendant 
was negligent, instead of simply being told that the 
verdict could be for the plaintiff, if they found that 
the defendant was guilty. 

See Newman Lumber Co. v. Dantzler, 107 Miss. 31. 

Error in Granting Plaintiff’s Prayer for Instructions No. 4 

(Assignment of Error No. 7) 

The plaintiff’s prayer for instructions No. 4 which 
was granted over the objection and exception of the 
defendant, was as follows: 

“The jury is instructed, that if it finds that the de¬ 
fendant’s driver violated either or both of the provi¬ 
sions of the traffic regulations relied upon by the plain¬ 
tiff, then such violation or violations was or were neg¬ 
ligence in itself and if the jury believes from the pre¬ 
ponderance of the evidence that the defendant’s driver 
did so violate said traffic regulations and such viola¬ 
tion or violations was or were the proximate cause of 
the injuries to the plaintiff, then its verdict must be 
for the plaintiff.” 

The defendant objected to the granting of the prayer 
upon the ground that the jury was thereby instructed 
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that if it found that the defendant’s driver violated a 
traffic regulation, such violation was negligence in it¬ 
self and that if the jury believed that such violation 
was the proximate cause of the injuries to the plain¬ 
tiff, the verdict should be for the plaintiff (R. 32). 

It is not the law of this jurisdiction that violation 
of a statute or ordinance is in itself negligence. The 
law on this point, as stated by the United States Su¬ 
preme Court in Union Pacific R. Co. v. McDonald, 152 
U. S. 262, 283, is as follows: 

“The non-performance by the railroad company of 
the duty imposed by statute, of putting a fence around 
its slack pit, was a breach of its duty to the public, 
and, therefore, evidence of negligence, for which it 
was liable in this case, if the injuries in question were, 
in a substantial sense, the result of such violation of 
duty.” (Italics supplied.) 

This Court has in several cases expressed the view 
that the violation of a statute or ordinance constitutes 
negligence if it is the proximate cause of the injury. 
These holdings of this Court go further than the rule 
laid down by the United States Supreme Court in 
Union Pacific R. Co. v. McDonald, supra, but we have 
found no cases in this jurisdiction which hold that the 
violation of a statute or ordinance of itself consti¬ 
tutes negligence. 

“If the mere omission to perform the duty is the 
only negligence proved against a defendant, and the 
omission of that duty did not proximatelv contribute 
to the plaintiff’s injury, it will not constitute negli¬ 
gence in the legal sense; that is to say, negligence 
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justifying a recovery of damages therefor. Shearm. 
& Redf. Neg. 5th ed. sec. 467.” 

Clements v. Potomac Electric Power Co., 26 
App. D. C. 482, 500. 

“It is the settled doctrine of this Court that if the 
jury can fairly find from the evidence that, without 
contributory negligence on the part of the injured 
person, the neglect of a statutory duty was the proxi¬ 
mate cause of the injury, negligence exists as a matter 
of law. 

Capital Traction Co. v. Apple, 34 App. D. C. 559, 
567. 

Ewing v. Chase, 37 App. D. C. 53, 57. 

See also Denton v. Railway Co., 90 Kan. 51, 55. 

The prayer was further objectionable because nec¬ 
essarily based in part on Article 6, Section 28, para¬ 
graph (a) of the traffic regulations, set out in the 
amended declaration, as follows: 

“A vehicle approaching an intersection shall slow 
down and be kept under such control as to avoid col¬ 
liding 'with pedestrians or vehicles.” 

The jury were thus instructed that the fact that the 
defendant did not avoid the collision between his auto¬ 
mobile and McMullen’s was in itself negligence regard¬ 
less of all other considerations. This, of course, is 
not the law, and if that is what the regulation means, 
it is obviously invalid, certainly so if applied to a 
civil action for damages. In instructing the jury that 
a violation of the regulation constituted negligence, 
the court instructed the jury in effect that the plain¬ 
tiff was guilty of negligence because he did not keep his 
automobile under such control as to avoid the collision. 
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Nearly all collisions are caused by such failure, but not 
all persons involved therein are negligent. 

Whether such a regulation would be valid if the sub¬ 
ject of an Act of Congress, need not be considered, as 
the regulation in question is merely a municipal ordi¬ 
nance enacted by the Commissioners of the District of 
Columbia pursuant to D. C. Code, Supp. Ill, Title 6, 
sec. 243. 


Error in Granting Plaintiff’s Prayers for Instructions Nos. 3, 5 and 
12, and in Refusing Defendant’s Prayers for 
Instructions Nos. 3, 4 and 5 
(Assignments of Error Nos. 6, 8, 11, 13, 14, 15) 


Over the objection and exception of the defendant, 
the Court granted the following prayers for instruc¬ 
tions to the jury offered on behalf of the plaintiff: 

Plaintiff’s prayer for instructions No. 3: 

“The jury are instructed as a matter of law, that 
if they find from a preponderance of the evidence that 
the defendant was guilty of any one of the acts of neg¬ 
ligence alleged in the declaration and that such negli¬ 
gence was the proximate cause of the injuries sus¬ 
tained by the plaintiff, Dora Zimbolist, then their ver¬ 
dict should be for the plaintiff.” 

Plaintiff’s prayer for instructions No. 5. 

“The jury are instructed as a matter of law, that 
if they find from a preponderance of the evidence that 
the defendant was guilty of any negligence alleged in 
the declaration and that such negligence was the proxi¬ 
mate cause of the injuries sustained by the plaintiff, 
Dora Zimbolist, then their verdict should be for the 
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plaintiff, even though they may also find from the evi¬ 
dence that the operator of the other automobile, in¬ 
volved in the accident, was guilty of negligence to a 
greater degree than the operator of defendant’s auto¬ 
mobile, in the operation of said other automobile.” 


Plaintiff’s Prayer for Instructions No. 12. 

“The Court instructs the jury as a matter of law, 
that it is no defense for a wrongdoer that a third 
party shared the guilt of the same wrongful act; nor 
can one escape liability for the damages he has caused 
on the ground that the wrongful act of a third party 
contributed to the injuries complained of and said 
wrongdoer would be liable to the same extent as though 
said injuries had been caused by his negligence alone.” 

Over the objection and exception of the defendant, 
the Court refused the following requests for instruc¬ 
tions offered bv the defendant: 


Defendant’s Prayer for Instructions No. 3. 

“If you believe from the evidence that the driver 
of the defendant’s automobile was negligent, but if 
you also find that the driver of the other automobile 
was also negligent and that the negligence of both 
drivers was the proximate cause of the collision, then 
your verdict must be for the defendant.” 

Defendant’s Prayer for Instructions No. 4. 

“Your verdict must be for the defendant unless you 
find from the evidence that the driver of the defen¬ 
dant’s automobile was negligent and that such negli¬ 
gence was the sole cause of the collision.” 
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Defendant’s Prayer for Instructions No. 5. 

“If you are unable to say from the evidence whether 
the collision was the sole result of negligence on the 
part of the defendant or of the driver of the other auto¬ 
mobile, then your verdict must be for the defendant.” 

In granting the above-quoted prayers offered on be¬ 
half of the plaintiff and in refusing the above-quoted 
prayers offered on behalf of the defendant, the court 
adopted the view and so instructed the jury, that it 
might find for the plaintiff if they found that the driver 
of the defendant’s automobile was negligent, even 
though such negligence was not the sole cause of the 
collision, but concurred with negligence on the part 
of the driver of the other automobile. This is not the 
law as laid down by this Court in Campbell v. District 
of Columbia , 64 App. D. C. 375. In that case the plain¬ 
tiffs had brought an action against the District of Co¬ 
lumbia to recover for personal injuries sustained at a 
highway crossing as the result of a collision between 
the automobile in which they were riding and a train 
•of the Baltimore and Ohio Railroad. The declaration 
charged that the injuries were sustained as a result 
of the negligence of the defendant, the District of Co¬ 
lumbia. The trial court instructed the jury that to 
recover the plaintiffs must establish by a preponder¬ 
ance of the evidence that the negligence of the District 
was the sole and proximate cause of the accident. 

This Court said: (p. 377) 

“The lower court rejected the plaintiffs’ theory of 
the concurring negligence of the railroad and the Dis- 


17 


triet because there was no such allegation in the decla¬ 
ration and, as the judge thought, also no evidence of 
that nature or to that effect introduced in the trial. 
In respect to both, we find ourselves in accord with 
the views of the trial court. An inspection of the 
declaration shows that the charges of negligence are 
confined to the alleged wrongful acts of the District, 
and so, likewise, a careful examination of the evidence 
shows a complete lack of proof of any act on the part 
of the railroad causing or contributing to the acci¬ 
dent.” 

The views of the trial court, which were thus ap¬ 
proved by this Court, will be found expressed in his 
opinion filed on the overruling of the plaintiffs’ mo¬ 
tion for a new trial (62 W. L. R. 242, 245): 

“The fallacy of the plaintiffs’ argument consists in 
the premise that an issue of concurring negligence on 
the part of the Baltimore & Ohio Railroad Company 
was made out by the pleadings and the evidence. There 
was no such issue made by the pleadings and evidence, 
nor do the statements and arguments of counsel pre¬ 
sent such an issue.” 

The appellant does not, of course, contend that there 
may be no recovery against one tort feasor, merely be¬ 
cause his wrong is concurrent with that of another 
{Miller v. U. P. R. R. Co., 290 U. S. 227). He contends 
only that where the plaintiff has elected to file her 
action upon the theory that the defendant is solely 
responsible for her injury, she is not entitled to a 
submission to the jury on the theory of concurrent 
negligence. 
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Error in Granting Plaintiff's Prayer for Instructions No. 12 
(Assignment of Error No. 11) 

Plaintiff’s prayer for instructions No. 12 was as 
follows: 

“The Court instructs the jury as a matter of law, 
that it is no defense for a wrongdoer that a third 
party shared the guilt of the same wrongful act; nor 
can one escape liabilty for the damages he has caused 
on the ground that the wrongful act of a third party 
contributed to the injuries complained of and said 
wrongdoer would be liable to the same extent as though 
said injuries had been caused by his negligence alone. ’ ’ 

The defendant objected to the granting of this 
prayer upon the ground set forth ante, pp. 14-17 and 
also upon the ground that it was abstract and hypothe¬ 
tical and that its tone was such as to assume that the 
defendant was a wrongdoer. 

“Courts cannot assume, in their instructions to 
juries, that material facts upon which the parties rely 
are established, unless they are admitted or the evi¬ 
dence concerning them is not controverted.” 

Second National Bank v. Bunt, 78 U. S. 391. 

See also 

Knickerbocker Life Insurance Co. v. Foley, 105 
U. S. 350. 


Error in Refusing Defendant’s Prayer for Instructions No. 2 

(Assignment of Error No. 12) 

The defendant’s Prayer No. 2 for instructions to the 
jury, which was refused and exception noted, was as 
follows: 
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“You are instructed that if you believe from the 
evidence that at and prior to the time of the collision 
the defendant’s automobile was proceeding south on 
Four and one-half Street, Southwest, through its in¬ 
tersection with Maryland Avenue, and not, as claimed 
by the plaintiffs, in a southwesterly direction along 
Maryland Avenue and while making a left-hand turn 
into Four and one-half Street, Southwest, then your 
verdict must be for the defendant.” 

As hereinabove shown {ante, p. 3-4) the amended 
declaration alleged that prior to the accident the de¬ 
fendant’s automobile was being driven west on Mary¬ 
land Avenue and that the collision occurred while it 
was making a turn into Fourth Street (R. 7-9). The 
amended plea to the amended declaration, among other 
things, denied this allegation and alleged that prior 
to the collision the defendant’s automobile was being 
driven south on Fourth Street (R. 14), and evidence 
was received in support of this allegation (R. 26-29). 
The defendant, by its second prayer, sought to have 
the jury instructed that the plaintiff could recover, if 
at all, only upon a showing that the facts were as stated 
in her declaration, namely, that the defendant’s auto¬ 
mobile was proceeding west and turned south, and was 
not entitled to recover if the jury found it was going 
south on Four and one-half Street. 

If the jury found that the accident happened as 
alleged by the defendant, there was a variance be¬ 
tween the allegation and proof of the plaintiff, and the 
plaintiff was not entitled to recover. The plaintiff’s 
case was based, inter alia, on the theory that the de¬ 
fendant’s automobile had violated Article 6, Section 
28, Paragraph (c) of the Traffic Regulations, which 
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provided that the driver of a vehicle within an inter¬ 
section intending to turn to the left shall yield to any 
vehicle approaching from the opposite direction which 
is within the intersecton or so close thereto as to con¬ 
stitute an immediate hazard, etc. If, as contended by 
the defendant, the defendant’s automobile was being 
driven south on Fourth Street and did not intend to 
and did not make a turn to the left, a different state 
of facts would have been shown to have existed, to 
which this regulation would not have been applicable; 
in other words, the case would have been different 
from that alleged in the declaration. The defendant 
could not and did not move for a directed verdict on 
the ground of variance, because there was evidence in 
support of the allegations of the amended declaration, 
but it was entitled to have the jury instructed that if, 
upon a consideration of the conflicting evidence, they 
concluded that the facts were not as alleged in the 
amended declaration, their verdict should be for the 
defendant, and a refusal of this instruction was error. 

This principle is illustrated by the decision of this 
Court in Old Dominion Stages, Inc., v. Connor, 67 App. 
D. C. 158. That was an action for damages for 
personal injuries resulting from a collision between 
an automobile in which the plaintiff was riding and a 
motor bus operated on behalf of the defendant. The 
declaration alleged that the automobile in winch the 
plaintiff was a passenger passed the motor bus and 
when the automobile was safely clear of the motor bus 
proceeded to the right side of the highway and upon 
reaching the right side and while it was moving at a 
rate of speed of at least thirty-five miles per hour, the 
motor bus of the defendant, while running at a rate 
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of speed in excess of thirty miles per hour ran into 
the automobile and overturned it. 

The trial court refused the defendant’s request to 
instruct the jury that in order to return a verdict they 
must find by a preponderance of the evidence that the 
plaintiff’s automobile was driven past the defendant’s 
motor bus and had reached the right side of the high¬ 
way and was clear of the bus and while proceeding 
on its right side of the road the bus collided therewith. 
The obvious intent of the requested instruction was 
to instruct the jury that they could not find for the 
plaintiff on any other theory than that stated in the 
declaration. This Court held that the refusal of the 
instruction was error, and said (p. 161): 

“ ‘it is a fundamental rule of law that, where the 
declaration alleges specific acts of negligence, the court 
must charge on the specific acts and confine the issues 
to them.’ Grand Morgan Theatre Co. vs. Kearney 
(C. C. A.) 40 F. (2d) 235, 237; Frizzell v. Omaha Ry. 
Co. (C. C. A.) 124 F. 176, 178.” 

In Buckley et al v. Mandel Bros., 333 Ill. 368, the 
plaintiff had brought an action to recover damages for 
the death of his decedent occasioned by a collision be¬ 
tween the latter’s motor cycle and a truck of the de¬ 
fendant. The declaration alleged that the driver of 
the truck negligently, etc. drove the same so that it 
ran into, upon and against the decedent, inflicting in¬ 
juries of which he died. The evidence did not tend to 
prove that the accident had happened as alleged in 
the declaration, but tended to prove that the truck was 
driven onto the highway from a private driveway 
and was making a sharp turn and that the decedent 
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struck the truck. The verdict and judgment were for 
the plaintiff. The appellate court reversed the judg¬ 
ment upon the ground of variance, and, in the course 
of its opinion, said: 

“When the plaintiff sets out in his declaration the 
negligent acts of the defendant relied on as a basis for 
a recovery he must establish those negligent acts, and 
cannot recover by reason of negligent acts of the de¬ 
fendant not averred in the declaration as a ground 
of recovery even though the acts proven show the de¬ 
fendant was guilty of negligence which caused the in¬ 
jury. Chicago City Railway Co. v. Bruley, 215 Ill. 
464, 74 X. E. 441; Chicago <£ Eastern Illinois Railroad 
Co. v. Driscoll, 176 Ill. 330, 52 N. E. 921; Peterson v. 
Sears, Roebuck <£ Co., 242 Ill. 38, 89 X. E. 696, and 
cases cited.” 

(Assignments of error Nos. 5, 9, 10 and 16) 


These assignments of error are abandoned. 

CONCLUSION. 

It is respectfully submitted that the judgment of the 
court below should be reversed. 

MORRIS SIMOX, 

LAWREXCE KOEXIGSBERGER, 
EUGEXE YOUXG, 

Attorneys for Appellant. 
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IN THE 


United States Court of Appeals for the 
District of Columbia 


ArRiL Term, 193S. 


No. 7194. 


BERNARD DANZANSKY, 
Appellant, 
vs. 

DORA ZIMBOLIST, 
Appellee. 


BRIEF FOR APPELLEE. 


Preliminary. 

This is an appeal in an action for damages, for per¬ 
sonal injuries sustained by reason of an automobile 
accident, instituted in the United States District 
Court for the District of Columbia by the appellee, 
Dora Zimbolist, (hereinafter referred to as plain¬ 
tiff) against Bernard Danzansky, appellant, (herein¬ 
after referred to as defendant) from a judgment in 
favor of the plaintiff. 


V 


Statement of the Case. 


The amended declaration (R. 7, 8 & 9) is predi¬ 
cated on negligence of the defendant in operating 
his automobile, through his agent, in a westerly direc¬ 
tion over and upon Maryland Avenue, S. W., and into 
the intersection of Fourth Street, in the City of Wash¬ 
ington, District of Columbia. The amended declara¬ 
tion alleges that the defendant acting through his 
agent failed to exercise such reasonable care and 
prudence in the operation of said automobile, in 
that, he negligently and carelessly operated the said 
automobile at a high and dangerous rate of speed, 
failed to keep said automobile under proper con¬ 
trol, and failed to slow down the said automobile as it 
approached the intersection of Fourth Street, S. W., 
and negligently and carelessly made a sudden left-hand 
turn at the intersection of Fourth Street to go south on 
Fourth Street in violation of Article 6, Sec. 28, Para¬ 
graphs (a) and (c) of the traffic regulations (Record 
8). These traffic regulations were set forth in the 
amended declaration and are as follows: 

Paragraph (a) 

“A vehicle approaching an intersection should 
slow down and be kept under said control as to 
avoid colliding with pedestrians or vehicles”, 

Paragraph (c) 

“The driver of a vehicle within an intersec¬ 
tion intending to turn to the left, shall yield to 
any vehicle approaching from the opposite direc¬ 
tion which is within the intersection or so close 
thereto as to constitute an immediate hazard 
but said driver having so yielded and having 
given a signal when and as required by law, 
may make such left turn and other vehicles ap- 
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proaching the intersection from said opposite 
direction shall yield to the driver making the 
left turn”. 

That the defendant failed to slow down the speed 
of said automobile as it approached the intersection 
of Fourth Street, S. W., and also failed to yield the 
right of way or give a proper signal to another auto¬ 
mobile which was proceeding in an easterly direction 
on Maryland Avenue, S. W., and into the intersection 
of Fourth Street and failed to advise the operator 
of the other automobile of his intention to make a 
left-hand turn, when the defendant knew or by the 
exercise of reasonable diligence should have known 
that the making of said turn, with the other vehicle 
approaching from the opposite direction, and being 
close to the intersection, would constitute an imme¬ 
diate hazard, and that the defendant operated his 
automobile negligently and recklessly and at a 
greater rate of speed than was reasonable and prop¬ 
er. 

The plea to the amended declaration did not deny 
the fact that the defendant’s automobile was pro¬ 
ceeding in a westerly direction over and upon Mary¬ 
land Avenue, S. W., and made a left-hand turn into 
Fourth Street, but denied all allegations of negli¬ 
gence contained in the plaintiff’s amended declara¬ 
tion (Record 12). 

Thereafter with leave of court the defendant filed 
an amended plea to the amended declaration (Record 
13, 14), where he denied that at the time and place 
set forth in the declaration the automobile was being 
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driven in a westerly direction over and upon Mary¬ 
land Avenue, S. W., toward and into the intersection 
of Fourth Street, and on the. contrary averred that 
the automobile was then and there being driven in a 
southerly direction along Fourth Street, (Record 13, 
14); that the driver of the automobile in which the 
plaintiff was riding exercised reasonable care and 
prudence in the operation thereof and denied all 
other acts of negligence alleged in said amended de¬ 
claration. The plea stated that the plaintiff was 
a passenger in defendant’s automobile but denied 
that the collision was caused as the result of any 
negligence on the part of the driver thereof and 
averred that the sole cause of said collision was the 
negligence of the driver of said other automobile. 

In the trial below the plaintiff produced seven 
witnesses in all, including herself, four of whom were 
passengers in the defendant’s car, in which the 
plaintiff was riding, and two of who were the opera¬ 
tor and a passenger of the other automobile proceed¬ 
ing easterly on Maryland Avenue and involved in the 
collision. 

The evidence presented at the trial showed that 
all these witnesses called on behalf of the plaintiff 
testified that the defendant’s automobile was being 
driven west on Maryland Avenue toward its inter¬ 
section of Fourth Street, S. W.; that the speed of the 
defendant’s was between 30 and 45 miles per hour; 
that the defendant’s automobile failed to slow down as 
it approached the intersection of Fourth Street, but on 
the contrary increased its speed and made a sharp 
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left-hand turn to go south on Fourth Street; that 
it did not give a signal, by the driver extending his 
arm from the window thereof, or blow its horn, in 
order to advise or apprise the operator of the other 
automobile, then being driven in an easterly direction 
on Maryland Avenue, S. W., and into the intersec¬ 
tion of Fourth Street, that a left-hand turn was 
going to be made; that the other automobile had 
reached the intersection first and that as a result of 
the negligence of either or both of the drivers of said 
automobiles the collision occurred, causing injury to 
several passengers in the defendant’s automobile, 
including the plaintiff. The evidence of these wit¬ 
nesses further showed that the defendant was a fun¬ 
eral director and was engaged as such by the plain¬ 
tiff and other passengers in the defendant’s auto¬ 
mobile at the time; that the plaintiff and the other 
passengers in the defendant’s automobile were return¬ 
ing from the funeral services at the grave-yard of the 
plaintiff’s sister; that the plaintiff herself did not 
observe the driver of the defendant’s automobile 
because she was grief stricken and her thoughts were 
on the sorrow of the death of her sister; that she 
was not familiar with the streets of Washington and 
lived in New York City. All of this evidence was 
strictly in accordance with and sustained the alle¬ 
gations of the plaintiff's amended declaration. 

The plaintiff (Record 21) testified that she was a 
passenger in the defendant’s automobile, returning 
from the cemetery in which her sister was buried on 
the day the accident happened; that she did not know 
the direction the defendant’s automobile was going; 
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that she was not familiar with the streets of Wash¬ 
ington, D. C. as she resided in New York City; 
that the defendant’s car in which she was a passen¬ 
ger was going pretty fast; that there was a collision 
between the defendant's automobile and another auto¬ 
mobile; that the automobiles collided with such force 
that the defendant’s car swung up and down, was 
knocked up and down; that she did not see the other 
automobile before the accident because her mind was 
occupied on the death of her sister; that she received 
injuries to her head, chest and buttock. 


The witness Shapiro (Record 10, 20), called on 
behalf of the plaintiff testified that he was also rid¬ 
ing in the defendant’s ear which was being driven 
by the defendant's son in a westerly direction on 
Maryland Avenue and into the intersection of Fourth 
Street, S. W.; that the car was going about 35 miles 
per hour before it reached Fourth Street; that as it 
approached Fourth Street going westerly on Mary¬ 
land Avenue the driver of the defendant's car in¬ 
creased its speed and made a left-hand turn south 
on Fourth Street: that when he made this left-hand 
turn he was going about 40 miles an hour; that when 
the defendant's automobile in which he was riding as 
a passenger was about 75 or 100 feet before it reach¬ 
ed tin* intersection of Fourth Street the witness saw 


another automobile coining east on Maryland Avenue 
at about 25 or 30 miles an hour; that this other auto¬ 
mobile was then about 35 or 40 feet from the inter¬ 
section in question. That the driver of the defend- 
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left-hand turn to go south on Fourth Street. On 
cross examination this witness testified (Record 20) 
that the driver of the defendant's ear “when he 
made the turn was cutting around toward the left 
of the center of the intersection". 


The witness Silverman, (Record 21, 22) called on 
behalf of the plaintiff, testified that he attended the 
funeral of his mother, and was returning from the 
cemetery in the defendant's car coming up Maryland 
Avenue, and recalls that they were at the intersection 
of Maryland Avenue and Fourth Street, S. W.; that 
the car was driven by the son of the defendant; that 
there were seven passengers in the automobile be¬ 
sides himself and the driver; that before the automo¬ 
bile got to Fourth Street on Maryland Avenue the 
speed was about .‘JO miles per hour; that the driver in¬ 
creased the speed when he was about 100 feet from 
the intersection of Fourth and Maryland Avenue; that 
the driver of said automobile made a left-hand turn 
going south on Fourth Street; that the driver of the 
defendant's car did not give any signal when he made 
this left-hand turn. The witness stated that he saw 
another automobile coming toward tin* defendant's 
car when they were about lot) to 200 foot from the 
intersection and that the other automobile was closer 
to the intersection than the defendant's automobile. 

The witness McMullen, the driver of the other car 
involved in the accident, was called as a witness on 
behalf of the plaintiff and testified (Record 22, 23) 
that about 3 o'clock in the afternoon on the dav of 
the accident he was driving his automobile east on 
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Maryland Avenue, S. W., and that as he entered the 
intersection at Maryland Avenue and Fourth Street, 
S. W., the defendant’s automobile suddenly cut in 
front of him; that the defendant’s automobile was go¬ 
ing west on Maryland Avenue and made this sudden 
turn south on Fourth Street just in front of his auto¬ 
mobile; that he did not see or hear any signal given 
bv the driver of the defendant’s automobile; that he 
entered the intersection first; that the defendant’s 
automobile was going about 35 miles per hour. 

The witness Mrs. McMullen, a passenger in her 
husband’s automobile, was called on behalf of the 
plaintiff and testified (Record 24) that she approached 
the intersection of Fourth Street and Maryland Ave¬ 
nue and her husband’s car in which she was riding 
slowed-up and after it entered the intersection another 
automobile (the defendant’s car) suddenly turned 
directlv in front of the automobile in which she was 
riding; that the defendant’s automobile was going west 
on Maryland Avenue and turned south on Fourth 
Street; that the defendant’s automobile was going 
about 34 or 40 miles per hour; that the car in which 
she was riding was going 18 miles per hour. 

The witness Schwartz, called on behalf of the plain¬ 
tiff testified (Record 24, 25) that the defendant’s auto¬ 
mobile was going west on Maryland Avenue toward 
Fourth Street; that he observed the speedometer on 
the defendant’s automobile while it was traveling be¬ 
tween Third and Fourth Streets; that said speedometer 
registered between 35 and 40 miles per hour. That 
prior to the accident the defendant’s automobile while 
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returning; from the cemetery on occasions had been 
driven at a rate of 30 to 35 miles per hour; that the 
speed of the defendant’s automobile was called to the 
attention of the driver. That the driver of the defend¬ 
ant's automobile increased his speed as he approached 
the intersection; that the driver of the defendant’s 
automobile cut the corner and went east of the center 
of the intersection. That when defendant’s automobile 

was about 50 feet awav from the intersection of Marv- 

* 

land Avenue and Fourth Street the witness saw the 
other automobile coming east on Maryland Avenue; 
that the driver of the defendant’s automobile increased 
his speed to 40 miles per hour. 

The evidence presented at the trial showed that all 
witnesses called on behalf of the plaintiff testified that 
the defendant’s car was being driven by his son in a 
westerlv direction on Marvland Avenue toward and 
into the intersection of Fourth Street, S. W.; that the 
defendant’s automobile increased its speed to between 
35 and 40 miles per hour when it reached the inter¬ 
section and made a sudden sharp turn left into Fourth 
Street in front of the other automobile which was com¬ 
ing east on Marvland Avenue toward the intersection 
of Fourth Street, S. W.; that the other automobile 
had reached the intersection first; that the operator 
of the defendant’s automobile did not give any signal 
or warning of his intention to make the turn. 

The son of the defendant, called on behalf of the 
defendant, testified (Record 26, 27 and 28) that he was 
the driver of defendant’s automobile which was in 
collision with an automobile belonging to Mr. Mc¬ 
Mullen; that he was driving the automobile for his 
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father and that he had charge of the defendant’s 
automobile. This witness denied that he was going 
west on Maryland Avenue, but stated that he was go¬ 
ing south on Fourth Street at the intersection of Mary¬ 
land Avenue and Fourth Street, S. W.; that the de¬ 
fendant’s automobile being driven by him was travel¬ 
ing at the rate of about 22 to 25 miles an hour; that 
he reached the intersection of Maryland Avenue, S. 
\V., and slowed down the speed of said automobile to 
about 18 miles per hour and that he looked to the 
right and left and saw no traffic except Mr. McMul¬ 
len’s automobile (the other automobile involved in the 
accident), which was about 150 feet to his right; that 
he blew his horn and kept blowing it the entire time 
he was going across the intersection; that as the 
front portion of defendant’s car reached the south 
side of Maryland Avenue he heard a terrific screech¬ 
ing of brakes; that he glanced to the right and noticed 
Mr. McMullen (the driver of the other automobile) had 
been unable tc check the speed of his automobile. This 
witness denied that he was driving the defendant’s 
automobile at an average speed of 40 to 50 miles per 
hour. On cross examination this witness testified 
(Record 28) “I blew my horn because I wanted to 
warn him that I was coming across”. This witness 
stated his speed to be about 25 miles an hour (Record 
28); that he was not trying to beat the driver of the 
other automobile across; that he tried to beat the 
driver of the other automobile across when he heard 
the brakes of the other automobile screech; that he 
blew his horn to warn the other driver of his coming 
and continued to warn the other driver because the 
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other driver was coming at a pretty good rate of speed. 
The driver of the defendant’s automobile further tes¬ 
tified on cross examination that he did not stop be¬ 
cause he thought there was plenty of room to get 
across at the intersection. 

The witness Henry T. Fife (colored) called on be¬ 
half of the defendant testified (Record 29) that he 
was talking to a friend and his attention was attracted 
to the accident by the driver of the defendant’s auto¬ 
mobile blowing his horn going south on Fourth Street; 
that when he heard the horn of the defendant’s auto¬ 
mobile blow, the defendant’s automobile had not reach¬ 
ed the intersection of Maryland Avenue at which time 
it was going about 18 miles an hour. That when the 
driver of the defendant’s automobile got to the Mary¬ 
land Avenue corner he checked his speed, but did not 
put on his brakes as hard as he should have put them 
on. This witness was asked when he first saw the 
McMullen automobile (the other automobile involved 
in the accident) and stated: “When I first saw the 
car to which I have referred as the Buick it was about 
8 feet west of the southwest corner, and at that time 
the Cadillac” (the defendant’s automobile) “was in 
the center of the intersection going south on 4% 
Street”; that he first saw the car when he turned 
around to look at the time he heard the driver of the 
defendant’s automobile blow its horn. 

The witness Curtis, called on rebuttal on behalf of 
the plaintiff testified (Record 28) that he examined the 
McMullen automobile sometime after the collision and 
it was impossible to make an accurate brake test. 
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The testimony of Dr. Suskon, the physician who 
treated the plaintiff, showed (Record 26) that the 
plaintiff received severe concussion of the brain, in¬ 
jury to her buttock and injury to her nervous system; 
that the plaintiff operated a dry goods store; that his 
bill for services was rendered to the plaintiff and that 
she herself paid for his services. 

The above facts are considered the necessary facts 
pertinent to the issues involved relating to matters of 
law to be decided by this court. An examination of 
the record will show that other facts were testified to 
by witnesses on both sides. 

ARGUMENT. 

On the facts above summarized, the jury found for 
the plaintiff. In view of these facts it is inconceivable 
that any jury would have done otherwise. The assign¬ 
ments of error relied upon by the defendant will be 
considered and discussed herein in the order treated 
by counsel for defendant in the brief filed on behalf of 
the defendant. A consideration of the points involved 
will show that none of the errors assigned in the de¬ 
fendant’s brief are of any real importance, or of any 
merit whatsoever. 

At the outset the attention of this court is called to 
the fact that the case at bar was consolidated with the 
case of Joseph Shapiro v. Bernard Danzansky, No. 
87,349 (R. 14) for trial: Judgment in case No. 87,349 
was not appealed from by the defendant and the judg¬ 
ment therein has been satisfied. The same exceptions 
giving rise to the assignments of error herein com- 


plained of by the defendant were taken on behalf of i 
the defendant in the ease of Joseph Shapiro v. Bernard j 
Danzanskv, No. 87,349, in the trial below. This being 
so and the fact that that case was not appealed and 1 
the judgment therein having been satisfied serves to ; 
indicate that the present appeal is frivolous. In addi- ! 
tion to this we submit that such action on the part of 
the defendant has waived his right to now raise said j 
exceptions. We submit further that the defendant by ! 
reason of this action is estopped to raise the questions 
of law and error herein involved and that this appeal j 
should therefore be dismissed on the ground that it is j 
frivolous. | 

j 

Error in Refusing to Strike Original Declaration 
and to Dismiss Action. 

(Assignment of Error No. 4.) 

I 

This assignment of error on its face is frivolous, j 
The defendant in the court below sought to have the j 
original declaration stricken and the action dismissed j 
on the slender ground that the plaintiff in filing her ac- | 
tion gave as her address in the caption thereof “c/o 
473 ‘F’ St., Southwest, Washington, D. C.” (R. 1). j 
This address was the home of her deceased sister, , 
whose death brought the plaintiff from her home in 
New York for the purpose of attending said deceased j 
sister’s funeral. The fact that it was a c/o address 
indicated it was not a permanent address. The de¬ 
fendant well knew, long before the plaintiff filed her 
cause of action, that she resided in New York City and j 
counsel for defendant cannot deny that the defendant’s j 
file on the case before suit was brought by the plaintiff 
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showed that a physician selected on behalf of the de¬ 
fendant had called at plaintiff’s home in New York 
City for the purpose of making a physical examina¬ 
tion, which was refused, because of some misunder¬ 
standing between counsel representing the plaintiff 
and defendant. This physician, however, talked with 
the plaintiff and made a report thereon to the repre¬ 
sentative of the defendant. The defendant charges 
that the plaintiff falsely stated her address. There 
could be no falsification if the plaintiff already knew 
that the representatives of the defendant knew her 
New York City address before she ever filed her suit. 
Coupled with these facts, the defendant on May 15, 
1936, filed his plea to the original declaration (R. 4) 
and on May 20, 1936, issue was joined (R. 5). The ac¬ 
cident causing the injuries sustained by the plaintiff 
occurred July 17, 1933. The defendant waited until 
July 18, 1936, to file his motion to strike the declara¬ 
tion and to dismiss the cause, on the ground of incor¬ 
rect address, one day after the three-vear Statute of 
Limitation period had run against the plaintiff. No 
statement was made in the motion to strike the declara¬ 
tion and to dismiss the cause (R. 5), nor in the affidavit 
which accompanied it (R. 5, 6), that this fact had just 
been discovered. Why did the defendant wait until 
after he had filed his plea and issue had been joined 
plus one day after the Statute of Limitations had run 
against the plaintiff to acquaint the court with this 
fact? 

On July 25,1936, and before the motion to strike the 
declaration and to dismiss the cause was heard by the 
court below (R. 12), the plaintiff filed her amended 


declaration (R. 7) and the New York City address of 
the plaintiff was given in the caption thereof and 
therefore no disadvantage was taken of the defendant. 

For these reasons this assignment of error falls of 
its own weight and the court below committed no error 
in denying the defendant’s motion to strike the declara¬ 
tion and to dismiss the cause. 

Error in Granting Leave to File Amended Declaration, 
in Refusing to Revoke Fiat Allowing Amended 
Declaration to be Filed, and in Denying Motion to 
Strike Amended Declaration. 

(Assignments of Error Nos. 1, 2 and 3.) 

These assignments of error are also frivolous and 
have no merit. It is a fundamental rule of law that 
the trial court in its sound discretion may allow an 
amended declaration to be tiled at any stage of a case 
as may seem best to the court. All three of these as¬ 
signments of error relate to the lower court’s action 
in allowing the plaintiff to file an amended declaration. 
An examination of the original declaration (R. 1-4) 
and the amended declaration (R. 7-9) will show that 

the onlv difference in the two is that the amended 
* 

declaration merely changes the direction the defend¬ 
ant’s automobile was traveling before the accident in 
question (not at the time of the accident or impact) 
happened. In all other respects the declarations are 
the same, with the exception of the additional act of 
negligence contained in the amended declaration relat¬ 
ing to left turn of a driver while within an intersection. 
All other acts of negligence alleged by the plaintiff in 
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the amended declaration are the same as those alleged 
in the original declaration. The defendant raises the 
technical grounds of no prior notice concerning the 
granting leave to amend the declaration. The plain¬ 
tiff’s answer to motion to revoke fiat allowing amended 
declaration, etc. (R. 10, 11) shows that the said fiat 
was made by the court after being apprised of the fiat 
that counsel for the defendant refused to consent to 
the filing of the amended declaration. Furthermore, 
this answer shows (R. 10) that the defendant knew the 
contents of the amendment, he having failed through 
counsel, to object to same, when an application for 
leave to amend was made in the case of Joseph 
Schwartz v. Bernard Danzanski, Municipal Court No. 
B 325,465, which said action grew out of the same col¬ 
lision in question. This fact was not and could not be 
denied by the defendant. We submit the lower court 
had the power to allow the filing of the amended 
declaration with or without the consent of the defend¬ 
ant. The court having been apprised of the fact that 
counsel for the defendant refused to consent to the 
filing of the amended declaration, showed knowledge 
of the application for leave to file the amended declara¬ 
tion by the plaintiff, on the part of the defendant, and 
therefore nothing could be gained by the defendant’s 
presence, through counsel, the court having knowledge 
already of the refusal to consent. 

The amended declaration was allowed by the court 
long before trial. The defendant in no way was taken 
by surprise. Hence no harm was done by the court’s 
action in granting leave to file the amended declara¬ 
tion, because no disadvantage was taken of the defend- 
ant. 
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The court in granting leave to the plaintiff to file 
the amended declaration exercised its discretion prop¬ 
erly and therefore no error was committed by the court 
as claimed in the defendant’s assignments of error 1, 
2 and 3. 

This court in discussing the general rule on the sub¬ 
ject of the power of the trial court to allow or refuse 
amendments and the fact that the trial court’s action 
in connection with amendments is not the subject of 
appeal in the case of Schrot v. Schoenfeld, 23 App. D. 
C. 421-426. 

“So far as the appeal to this court seeks to re¬ 
view the action of the court below 7 in refusing to 
allow an amendment of the undertaking, it is suffi¬ 
cient, of course, to say, in accordance with the 
general rule on the subject, that the allowance or 
refusal of an amendment by the trial court is in 
the discretion of that court, and is not the subject 
of appeal, and there is nothing in § 399 of the 
Code, cited on behalf of the appellants, to make 
it mandatory on the courts to allow amendments. 
The provision is that the courts ‘shall have powder’ 
to allow 7 amendments upon such terms as seem 
best to them. This simply reposes a reasonable 
discretion in the courts.” 

Other cases on this question are as follows: 

Crane v. Thompson, 54 W. L. R. 801; 

Alameda Park Co. v. Lucas, 59 App. D. C. 175. 

Error in Granting Plaintiff’s Prayer for 
Instructions No. 3. 

(Assignment of Error No. 6.) 

This assignment of error is addressed to plaintiff’s 
prayer No. 3 in connection with which it is claimed by 
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the defendant that error was committed bv the court 
in granting the same over the objection and exception 
of the defendant. The prayer reads as follows: 

“The Jury are instructed as a matter of law, 
that if they find from a preponderance of the evi¬ 
dence that the defendant was guilty of any one of 
the acts of negligence alleged in the declaration 
and that such negligence was the proximate cause 
of the injuries sustained by the plaintiff, Dora 
Zimbolist, then their verdict should be for the 
plaintiff.” 

A mere reading of this prayer show’s that it was 
proper for the court to grant it. The prayer states 
that if under the evidence the defendant wras guilty 
of any one of the acts of negligence alleged in the 
declaration then their verdict should be for the plain¬ 
tiff. This coupled with the other elements contained 
in said prayer, under the facts and circumstances dis¬ 
closed by the evidence, properly stated the law and the 
court committed no error in granting the prayer. The 
defendant in his objection to said prayer states that it 
should have confined the plaintiff’s right to recover if 
the defendant’s negligence w’as the sole cause of the 
injury, as distinguished from the proximate cause. 
The ground of this objection is not sound and under 
the facts and circumstances disclosed by the evidence 
along wfith the allegations of negligence contained in 
the plaintiff’s declaration it would have been error 
for the court to charge the jury that the plaintiff’s 
right to recover should be confined to the proposition 
that the defendant’s negligence was the sole cause of 
the injury. An examination of the plaintiff’s amended 
declaration, on which the case w’as tried will show that 
the plaintiff charged the defendant with several dif- 
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ferent acts of negligence, from none of which could it 
be inferred, or even intimated that the plaintiff based 
his case on the sole negligence of the defendant. The 
amended declaration simply charged negligence on the 
part of the defendant and the proof offered for and on 
behalf of the plaintiff was in every way consistent with 
these allegations of negligence. There was evidence 
offered, both on behalf of the plaintiff and the defend¬ 
ant, tending to show negligence on the part of the 
driver of the other automobile involved in the collision. 
The mere fact that the plaintiff saw fit to file suit 
against the defendant only, which under the law was 
her right, does not carry with it the assumption that 
she bases her declaration or claim on the sole negli¬ 
gence of the party sued, which happened to be the de¬ 
fendant in the case at bar. The amended declaration 
does not so state and it is an erroneous and unsound 
assumption for the defendant to assume that such is 
the case. 

The other objection made by the defendant under 
this assignment of error to the effect that the lan¬ 
guage of the prayer, “that the defendant was guilty 
of any one of the acts of negligence alleged in the 
declaration,” compelled the jury to look at the declar¬ 
ation to see whether the things charged against the 
defendant were acts of negligence is of no merit and 
amounts to a play upon words. The plaintiff’s prayer 
No. 3 simply states that if the defendant was guilty 
of any one of the acts of negligence alleged in the 
declaration and that such negligence was the proxi¬ 
mate cause of the injuries sustained by the plaintiff, 
then their verdict should be for the plaintiff. The 


1 

4 
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prayer means what it says and does not “compel the 
jury to look at the declaration to see whether the 
things charged against the defendant were acts of 
negligence” as stated by the defendant in his brief 
on page 10. If the jury found from a consideration 
of the evidence that the defendant was guilty of any 
one of the acts of negligence alleged in the declara¬ 
tion this would be sufficient to sustain a verdict for 
the plaintiff. In other words, the import of the prayer 
is that the plaintiff did not have to prove by the 
evidence offered that the defendant was guilty of all 
of the acts of negligence alleged in the declaration, 
but if they found from the evidence that he was guilty 
of any one of said acts of negligence this would be 
sufficient. It is a settled rule of law that any one 
given prayer cannot of necessity state all facts in¬ 
volved in and connected with a given case. This 
prayer coupled with other prayers offered for and 
on behalf of the plaintiff and granted by the court in 
addition to prayers offered on behalf of the defend¬ 
ant and granted by the court, as well as the court’s gen¬ 
eral charge in conjunction therewith, was proper and 
the court committed no error in allowing said prayer. 
It is respectfully submitted that the question here in¬ 
volved is so elementary that no authorities need be 
cited in support thereof. 

Error in Granting Plaintiffs Prayer for 
Instructions No. 4. 

(Assignment of Error No. 7.) 

This assignment of error deals with the question of 
what constitutes a proper prayer or instruction in con- 
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nection with a traffic regulation or regulations which 
may be involved in a case. Plaintiff’s prayer No. 4 is 
as follows: 

“The jury is instructed, that if it finds that the 
defendant’s driver violated either or both of the 
provisions of the traffic regulations relied upon 
by the plaintiff, then such violation or violations 
was or were negligence in itself and if the jury be¬ 
lieves from the preponderance of the evidence 
that the defendant’s driver did so violate said 
traffic regulations and such violation or violations 
was or were the proximate cause of the injuries to 
the plaintiff, then its verdict must be for the plain¬ 
tiff.” 

We submit that this prayer was proper and the court 
committed no error in granting it. The defendant’s 
objection to said prayer is confined to the single ground 
that the jury was instructed by reason of said prayer 
that if it found that the defendant’s driver violated a 
traffic regulation, such violation was negligence in 
itself. In support thereof the defendant cites three of 
the leading cases decided by this court, namely, 
Clements v. Potomac Electric Power Co., 26 App. D. 
C., 482; Capital Traction Co. v. Apple, 34 App. D. C. 
559; Ewing v. Chase, 37 App. D. C. 53, along with a 
United States Supreme Court case, Union Pacific K. 
Co. v. McDonald, 152 U. S. 262. It is most difficult for 
counsel for plaintiff to understand where or how the 
defendant derives anything in support of his grounds 
of objection to this prayer from these decisions. We 
submit that a careful examination of these cases just 
referred to will conclusively show that they are au¬ 
thority for and amply support plaintiff’s prayer No. 
4 which was granted by the court. This being so, it is 
















not considered necessary on behalf of the plaintiff to 
quote further authorities. This is doubly so, because 
an examination of the quotation from the Clements 
case given by the defendant in his brief on page 13, 
which is as follows: 

“It is the settled doctrine of this Court that if 
the jury can fairly find from the evidence that, 
without contributory negligence on the part of the 
injured person, the neglect of a statutory duty was 
the proximate cause of the injury, negligence ex¬ 
ists as a matter of law.” 

shows that this case holds the very same thing stated 
in plaintiff’s prayer No. 4, the only difference being 
that it is stated in different words. Plaintiff’s prayer 
No. 4 states that the violation of a traffic regulation is 
negligence in itself and if the jury believes from a pre¬ 
ponderance of the evidence that the defendant did 
violate a traffic regulation and that such violation was 
the proximate cause of the plaintiff’s injuries then the 
jury’s verdict must be for the plaintiff, whereas this 
court in the Clements case stated that “if the jury can 
fairly find from the evidence that, without contribu¬ 
tory negligence on the part of the injured person, the 
neglect of a statutory duty was the proximate cause of 
the injury, negligence exists as a matter of law.” We 
see no difference between saying that the violation of 
a traffic regulation is negligence in itself and saying 
that if a statutory duty is violated or neglected, negli¬ 
gence exists as a matter of law. One and the same 
thing is stated, but in different words, and if accom¬ 
panied by the other elements of law contained in plain¬ 
tiff’s prayer No. 4 we see no difference between the 
two. Nor can we see any difference between the two 
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as compared with what the Supreme Court stated in 
the Union Pacific R. Co. v. McDonald, 152 U. S. 262, 
283, when that court said: 

‘‘The non-performance by the railroad company 
of the duty imposed by statute, of putting a fence 
around its slack pit, was a breach of its duty to the 
public, and, therefore, evidence of negligence, for 
which it was liable in this case, if the injuries in 
question were, in a substantial sense, the result of 
such violation of duty.” 

This quotation from that case is also quoted by the 
defendant on page 12 of his brief. It will be noted 
that the Supreme Court of the United States there 
held that the non-performance of the defendant of a 
duty imposed by statute regarding putting a fence 
around a slack pit was a breach of the defendant’s 
duty to the public and, therefore, evidence of negli¬ 
gence. Plaintiff’s prayer No. 4 says in effect the same 
thing and so does the decision of this court in the 
Clements case. In addition to the quotation already 
given herein from the Clements case this court in that 
case stated further: 

“In special and particular cases it may be suf¬ 
ficient to raise a presumption of negligence which 
may be overcome, or it may constitute but a cir¬ 
cumstance of more or less weight, among others, 
from which the jury would be authorized to infer 
negligence. However this may be in respect of 
particular kinds of duties and the special circum¬ 
stances of cases, if the undisputed evidence shows, 
or if the jury can from conflicting evidence fairly 
find, that, without contributory negligence on the 
part of the plaintiff, the neglect directly resulted 
in, or was the proximate cause of his injury, negli¬ 
gence exists, as matter of law, and the jury 
should be so charged. 
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We think that this doctrine is firmly established 
bv the Supreme Court of the United States in the 
following cases, notwithstanding some expres¬ 
sions, in one or more of them, occasioned by the 
character of the statutory duties and the evi¬ 
dence involved; Hayes v. Michigan C. R. Co., Ill 
U. S. 228, 28 L. ed. 410, 4 Sup. Ct. Rep. 869; 
Grand Trunk R. Co. v. Ives, 144 U. S. 408, 36 L. 
ed. 485, 12 Sup. Ct. Rep. 679; Union P. R. Co. v. 
McDonald, 152 U. S. 262, 267, 282, 38 L. ed. 434, 
437, 443, 14 Sup. Ct. Rep. 619; Deserant v. Ceril- 
los Coal R. Co., 178 U. S. 409, 420, 44 L. ed. 1127, 
1133, 20 Sup. Ct. Rep. 967.” 

In the case at bar the undisputed facts show that 
the plaintiff was a passenger in the defendant’s auto¬ 
mobile and that said automobile was involved in a col¬ 
lision with another automobile. No other possible 
parties defendant were involved. The defendant only 
was sued and the owner of the other automobile was 
not sued. No claim of contributory negligence on the 
part of the plaintiff was made or asserted by the de¬ 
fendant and therefore the question of contributory 
negligence was in no way in the case or before the 
court. These facts being as stated and undisputed, it 
is respectfully submitted that under such facts plain¬ 
tiff’s prayer No. 4 was entirely proper and complies 
with all requirements the decisions of this court require 
and which should be included in a prayer dealing with 
the violation of a traffic regulation. This being so the 
court committed no error in granting said prayer. 

In connection with this question this court in the 
case of Capital Traction Co. vs. Apple, 34 App. D. C. 
559, said: 
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“Having given the first instruction asked by the 
plaintiff, relating to the unlawful speed of the 
car as constituting negligence, the court elaborated 
the same, telling the jury that if they found the 
car was being run at a greater rate of speed than 
15 miles per hour, and by reason thereof struck 
the plaintiff while lawfully and properly crossing 
the track, defendant would be negligent, as a mat¬ 
ter of law, and liable; if not running with un¬ 
lawful speed, it would not be liable. There was no 
error in this. It is the settled doctrine of this 
court that if the jury can fairly find from the 
evidence that, without contributory negligence on 
the part of the injured person, the neglect of a 
statutory duty was the proximate cause of the in¬ 
jury, negligence exists as a matter of law. Clem¬ 
ents v. P.otomac Electric Power Co., 26 App. 1). 
C. 482, 500, and cases there cited; City & Suburban 
R. Co. v. Cooper, 32 App. D. C. 550-555 .’ 9 

Again this court in dealing with negligence where 
a statutorv dutv was involved in the case of Ewing v. 
Chase, 37 App. D. C. 53, said: 

“It is the settled doctrine of this court that if 
the jury can fairly find from the evidence that, 
without contributory negligence on the part of the 
injured person, the neglect of a statutory duty 
was the proximate cause of the injury negligence 
exists as a matter of law.” Cases cited. 

“We think the instructions numbered 1, 6, and 
11, given at the request of the defendant, ignored 
the obligations of the act of Congress, and are 
so far inconsistent with the other instructions that 
they tended to confusion and misapprehension, 
making the duty of the mine owner relative, not 
absolute, and its test what a reasonable person 
would do, instead of making the test and measure 
of duty the command of the statute.” 
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The Supreme Court of the United States in the case 
of Union Pacific Railway Co. v. McDonald, 152 U. S. 
262, 267, said: 

* # It was the legal duty of the defendant to 
fence the burning slack, and its omission to do so 
was negligence.” 

The defendant’s assignment of error No. 7 should 
fall for the above reasons and authorities cited. 

Error in Granting Plaintiff’s Prayers for Instructions 
Nos. 3, 5 and 12, and in Refusing Defendant’s Pray¬ 
ers for Instructions Nos. 3, 4 and 5. 

(Assignments of Error Nos. 6, 8, 11, 13, 14, 15.) 

The above assignments of error relate to plaintiff’s 
prayers Nos. 3, 5 and 12, granted by the court below 
over the objection and exception of the defendant. 
These prayers are as follows: 

Plaintiff’s prayer No. 3: 

“The jury are instructed as a matter of law T , 
that if they find from a preponderance of the evi¬ 
dence that the defendant was guilty of any one of 
the acts of negligence alleged in the declaration 
and that such negligence was the proximate cause 
of the injuries sustained by the plaintiff, Dora Zim- 
bolist, then their verdict should be for the plain¬ 
tiff.” 

Plaintiff’s prayer No. 5: 

‘ ‘ The jury are instructed as a matter of law, that 
if they find from a preponderance of the evidence 
that the defendant was guilty of any negligence 
alleged in the declaration and that such negligence 
was the proximate cause of the injuries sustained 
by the plaintiff, Dora Zimbolist, then their verdict 
should be for the plaintiff, even though they may 
also find from the evidence that the operator of 
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the other automobile, involved in the accident, was 
guilty of negligence to a greater degree than the 
operator of defendant’s automobile, in the opera¬ 
tion of said other automobile.” 

Plaintiff’s prayer No. 12: 

“The court instructs the jury as a matter of 
law, that it is no defense for a wrongdoer that a 
third party shared the guilt of the same wrongful 
act; nor can one escape liability for the damages 
he has caused on the ground that the wrongful act 
of a third party contributed to the injuries com¬ 
plained of and said wrongdoer would be liable to 
the same extent as though said injuries had been 
caused by his negligence alone.” 

The above assignments of error under this heading 
also relate to the failure of the court below to grant 
defendant’s prayers 3, 4 and 5, which are as follows: 

Defendant’s prayer No. 3: 

“If you believe from the evidence that the driver 
of the defendant’s automobile was negligent, but 
if you also find that the driver of the other auto¬ 
mobile was also negligent and that the negligence 
of both drivers was the proximate cause of the 
collision, then your verdict must be for the de¬ 
fendant.” 

Defendant’s prayer No. 4: 

“Your verdict must be for the defendant unless 
you find from the evidence that the driver of the 
defendant’s automobile was negligent and that 
such negligence was the sole cause of the colli¬ 
sion.” 

Defendant’s prayer No. 5: 

“If you are unable to say from the evidence 
whether the collision was the sole result of negli¬ 
gence on the part of the defendant or of the driver 
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of the other automobile, then your verdict must 
be for the defendant.” 

The defendant in his brief, page 16, contends that 
the granting of the above quoted prayers offered on 
behalf of the plaintiff and the refusing of the above 
quoted prayers offered on behalf of the defendant was 
error because the court adopted the view and so in¬ 
structed the jury that it might find for the plaintiff 
if they found that the driver of the defendant’s auto¬ 
mobile was negligent, even though such negligence was 
not the sole cause of the collision, hut concurred with 
the negligence on the part of the driver of the other 
automobile. This contention is based upon a false as¬ 
sumption indulged in by the defendant. The plaintiff’s 
case embraced in the amended declaration and the evi¬ 
dence given in support of the allegations contained 
therein was not based on the view or theory, nor did 
the declaration charge, that the injuries complained of 
by the plaintiff were sustained by her by reason of the 
sole negligence of the defendant or that the negligence 
of the defendant was the sole cause of the collision. As 
previously stated herein the plaintiff in her amended 
declaration charged negligence, in several different 
ways, on the part of the defendant, but did not say in 
her declaration that such negligence was the sole cause 
of the collision. It appears that the defendant is er¬ 
roneously assuming that because the plaintiff sued the 
defendant only and not the driver of the other auto¬ 
mobile involved in the collision that the plaintiff 
adopted the theory that the negligence of the defend¬ 
ant alleged in her amended declaration was the sole 
cause of the collision. Because the defendant assumes 
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this, does not make it so, and no such theory was 
adopted by the plaintiff. The mere fact that she sued 
the defendant alone, which she had the right under the 
law to do, and not the driver of the other automobile, 
does not logically give rise to any such assumption or 
conclusion. 

In connection with these assignments of error and 
the grounds given therefor by the defendant, the de¬ 
fendant cites the case of Campbell v. District of Colum¬ 
bia, 64 D. C. 375, and contends that the lower court in 
its charge went contrary to the law laid down in that 
case. A careful examination of the prayers granted 
by the court on behalf of the plaintiff and those denied 
on behalf of the defendant, under this sub-head and 
in addition the court’s general charge, will conclusive¬ 
ly show that the lower court’s instructions to the jury 
in the case at bar were consistent with the law laid 
down in the case of Campbell v. District of Columbia, 
supra. The Campbell case is therefore not applicable 
to the proposition contended for by the defendant and 
on the contrary supports the law laid down by the low¬ 
er court in its charge to the jury. 

The facts involved in the Campbell case are entire¬ 
ly different from those involved in the instant case. In 
the Campbell case three parties were involved, namely, 
the District of Columbia, the Baltimore and Ohio Rail¬ 
road and the driver of the automobile in vrhich the 
plaintiff was riding, although the latter was not sued. 
In the case at bar but two parties are involved, the 
defendant Bernard Danzansky and the driver of the 
other automobile, the latter of which was not sued. 
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In the Campbell case the plaintiffs brought an action 
against the District of Columbia to recover personal 
injuries sustained at a highway crossing as a result of 
a collision between the automobile in which they were 
riding and a train of the Baltimore and Ohio Rail¬ 
road. The declaration alleged that the injuries com¬ 
plained of by the plaintiifs were the result of the negli¬ 
gence of the defendant, the District of Columbia. 
There was no allegation in the declaration relating to 
the concurring negligence of the railroad and the Dis¬ 
trict and also no evidence offered at the trial in the case 
against the District of Columbia of that nature or to 
that effect. Hence the trial court instructed the jury 
that in order for the plaintiffs to recover they must 
establish by a preponderance of the evidence that the 
negligence of the District was the sole and proximate 
cause of the accident. At this point we desire to call 
the court’s particular attention to the fact that the 
amended declaration in this case alleged several acts 
of negligence against the defendant and the evidence 
offered on behalf of the plaintiff sustained these allega¬ 
tions of negligence. In other words, the proof was 
consistent with the allegations contained in the dec¬ 
laration. Therefore, the same situation that existed 
in the Campbell case did not exist in the case at bar 
and for that reason it would have been error for the 
court to charge the jury that in order for the plaintiff 
to recover she must establish by a preponderance of 
the evidence that the negligence of the defendant was 
the sole and proximate cause of the accident. Fur¬ 
thermore, it would have been error to do so because 
there was evidence coming from the testimony of the 
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witnesses produced by the plaintiff and also the testi¬ 
mony of the witnesses produced by the defendant tend¬ 
ing to show that the driver of the other automobile was 
guilty of negligence. The evidence offered on behalf 
of the plaintiff was in every way consistent with the 
allegations contained in the amended declaration. This 
being so, it was perfectly proper for the court to charge 
the jury as it did charge (R. 39) in its general charge: 

“Second, that such negligence alone or concur¬ 
rently with negligence on the part of McMullen 
was the proximate cause of the collision; and 
“Third, that the plaintiff was injured as a direct 
result thereof.” 

The defendant in his brief admits, last paragraph, 
page 17, that he does not “contend that there may be 
no recovery against one tort feasor, merely because 
his wrong is concurrent with that of another.” The 
defendant also admits in his brief, middle of page 20, 
that “The defendant could not and did not move for 
a directed verdict on the ground of variance, because 
there was evidence in support of the allegations of the 
amended declaration.” This first admission on behalf 
of the defendant is evidence of the fact that the court’s 
charge to the jury was proper on the question of con¬ 
current negligence and the second admission on the 
part of the defendant to the effect that there was evi¬ 
dence in support of the allegations in the amended dec¬ 
laration is conclusive that there was evidence to sus¬ 
tain the allegation of negligence contained in the 
amended declaration. By reason of these two admis¬ 
sions on the part of the defendant, it is not necessary 
to deal with either of these two questions further. 
However, it is contended by the defendant that be- 




cause the plaintiff has elected to file her action upon 
the theory that the defendant is solely responsible for 
her injury she is not entitled to the submission to the 
jury on the theory of concurrent negligence. This is 
a pure assumption on the part of the defendant and is 
not supported by the pleadings and evidence offered 
in the trial below. In effect, the defendant says that 
the plaintiff elected to file her suit upon the theory 
that the defendant was solely responsible for her in¬ 
jury simply because she did not elect to sue the driver 
of the other automobile involved in the collision and 
for that reason is not entitled to have the case sub¬ 
mitted to the jury on the theory of concurrent negli¬ 
gence. This is an unsound and erroneous assumption 
and wholly unjustified under any view which may be 
taken of the evidence in the trial below. In Campbell 
v. District of Columbia, supra , the case relied upon by 
the defendant in connection with the assignments of 
error now being discussed, this court said: 

“In support of the first assignment, it is in¬ 
sisted that the evidence established that the acci¬ 
dent occurred as the result of the concurring negli¬ 
gence of the railroad and the District, and that, in 
such circumstances, the District is liable to the 
same extent as though the accident were caused 
by its negligence alone. This is undoubtedly a 
correct statement of the law. ‘It is no defense 
for a wrongdoer that a third party shared the guilt 
of the same wrongful act, nor can he escape lia- 
bilitv for the damages he has caused on the ground 

v O C 1 

that the wrongful act of a third party contributed 
to the injury.’ Choctaw, 0. & G. R. Co. v. Hollo¬ 
way, (C. C. A.) 114 F. 458, 462. Cited and ap¬ 
proved in Miller v. Union Pacific R. Co., supra , 
290 U. S. 227, page 236, 54 S. Ct. 172, 7S L. Ed. 
285. So that, without more, it may be now said to 







33 


be the settled rule that, if injury be caused by the 
concurring negligence of the defendant and a third 
person the defendant is liable to the same extent 
as though it had been caused by his negligence 
alone. Miller v. U. P. R. R. Co., supra, 290 U. S. 

227, page 236, 54 S. Ct. 172, 78 L. Ed. 285. 

# * # ♦ * 

“The lower court rejected the plaintiffs’ theory 
of the concurring negligence of the railroad and 
the District because there was no such allegation 
in the declaration and, as the judge thought, also 
no evidence of that nature or to that effect in¬ 
troduced in the trial. In respect to both, we find 
ourselves in accord with the views of the trial 
court. An inspection of the declaration shows that 
the charges of negligence are confined to the al¬ 
leged wrongful acts of the District, and so like¬ 
wise, a careful examination of the evidence shows 
a complete lack of proof of any act on the part of 
the railroad causing or contributing to the ac¬ 
cident. The train which collided with the automo¬ 
bile was being operated in the usual and customary 

manner over the railroad company’s right of 

# # * 

way. 

• * * • • 

“The evidence in relation to the driver of the 
automobile, however, is wholly different. She, as 
the evidence indisputably shows, was guilty of 
negligence, and her negligence necessarily either 
caused or contributed to the accident. When, there¬ 
fore, the court told the jury that to find against 
the District they must be satisfied it was solely 
responsible for the collision, the charge was to all 
intents and purposes the equivalent of a directed 
verdict for the District, since, as we have seen, it 
was conceded by both sides that the act of the 
driver of the automobile, if it did not cause the 
accident, at least contributed to its happening. 
And, while liability on the part of the District on 
that theory appears never to have been suggested 
to the trial court and was not pressed in the argu- 
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merit, we have felt obliged to notice it, in order to 
determine the question decisive of it and, indeed, 
of the case, viz., whether on the whole case there 
is any evidence of actionable negligence attributa¬ 
ble to the District; for, if there is, then the judg¬ 
ment below was wrong.’’ 

It will be noted that the language contained in plain¬ 
tiff’s prayer No. 12 is the same language quoted ap¬ 
provingly from the case of Choctaw 0. & G. R. Co. v. 
Holloway, (C. C. A.) 114 Fed. 458, 462, by this court 
in the Campbell case. 

The amended declaration does not allege that the 
negligence of the defendant was the sole cause of the 
injuries sustained by the plaintiff. It does allege that 
the defendant was negligent in several different ways 
and as a result the plaintiff sustained her injuries, but 
not solely by reason of such negligence. The evidence 
sustained these allegations of negligence. The amend¬ 
ed declaration does not allege that the driver of the 
other automobile involved in the question was free 
from negligence. Nor does it allege that the driver of 
the other automobile was negligent. This driver was 
not sued by the plaintiff. The amended declaration 
simply alleges that the defendant collided with the 
other automobile. It cannot be logically stated, as 
contended by the defendant, that because of these facts 
the plaintiff filed her action upon the theory that the 
defendant is solely responsible for the plaintiff’s in¬ 
juries. Because the defendant says so does not make 
it so. And likewise because the defendant in his 
amended plea alleges that the sole cause of the colli¬ 
sion was the negligence of the driver of the other 
automobile does not make it so. The paramount ques¬ 
tion is what did the evidence show. An examination 
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of the record will conclusively show that the evidence 
developed on cross examination of the defendant’s 
own witnesses shows that both the defendant and the 
driver of the other automobile were negligent and too, 
an examination of the record will show that the plain¬ 
tiff’s proof shows that both the defendant and the 
driver of the other automobile w r ere negligent. The 
extent the defendant was negligent, whether to a 
greater or lesser degree than the driver of the other 
automobile, makes no difference. As long as there 
is evidence from which the jury can find the defend¬ 
ant guilty of any negligence, it is sufficient to sustain 
a verdict against the defendant. Campbell v. District 
of Columbia, supra. 

Error in Granting Plaintiff’s Prayer for 
Instructions No. 12. 

(Assignment of Error No. 11.) 

Defendant’s assignment of error No. 11 relates to 
plaintiff’s prayer No. 12. This prayer reads as fol¬ 
lows : 

Plaintiff’s prayer No. 12: 

“The Court instructs the jury as a matter of 
law, that it is no defense for a wrongdoer that a 
third party shared the guilt of the same wrongful 
act; nor can one escape liability for the damages 
he has caused on the ground that the wrongful 
act of a third party contributed to the injuries 
complained of and said wrongdoer would be liable 
to the same extent as though said injuries had been 
caused by his negligence alone.” 

This very same prayer has already been referred to 
and discussed herein under defendant’s assignments 
of error Nos. 6, 8,11,13,14 and 15, and we submit that 
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for the reasons therein stated the prayer was proper 
and the court committed no error in granting it. How¬ 
ever, the defendant states that the prayer was objec¬ 
tionable upon the additional ground that it was ab¬ 
stract and hypothetical and that its tone was such as 
to assume that the defendant was the wrongdoer. We 
submit that the additional ground here given by the 
defendant is without merit. Plaintiff’s prayer No. 12 
does not refer to the defendant at all and merely states 
a proposition of law and the evidence presented at the 
trial below justified the prayer because it showed two 
automobiles were involved in a collision from which 
the plaintiff sustained injuries. The plaintiff was a 
passenger in one of the automobiles involved in this 
collision owned by the defendant. The plaintiff sued 
the defendant, the owner of the automobile in which he 
was riding alone and not the driver of the other auto¬ 
mobile involved in the collision. 

Plaintiff’s prayer No. 12 must, of course, be con¬ 
sidered in conjunction with the rest of the court’s 
charge to the jury. The court in its general charge to 
the jury (R. 3S) among other things said: 

“Such are the issues as made by the pleadings 
in this case. Upon such issues evidence has been 
received and from such evidence of facts and 
circumstances, and from that alone, you must find 
your verdict, following the instructions of the 
Court as to the law of the case. 

“The burden of proof is upon these plaintiffs. 
By that I mean to say that before either plaintiff 
may be entitled to a verdict at your hands, he or 
she must prove by a preponderance of the evi¬ 
dence, that is, the greater weight of the evidence, 
each of the essential elements of his or her case.” 
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The court in effect told the jury that before the 
jury could find for the plaintiff certain things must 
be found by it when it said (R. 39): 

“First, in either case the plaintiff must estab¬ 
lish by a preponderance of the evidence that the 
defendant’s son in the operation of the defend¬ 
ant’s car was negligent in some particular, sub¬ 
stantially as alleged by the plaintiffs in the dec¬ 
larations ; 

“Second, that such negligence alone or concur¬ 
rently with negligence on the part of McMullen 
was the proximate cause of the collision; and 

“Third, that the plaintiff was injured as a di¬ 
rect result thereof.’’ 

In view of the above quoted portion of the court’s 
charge to the jury and other things stated to the jury 
by the court, in its charge to the jury (R. 36, 37, 38, 
39, 40, 41, 42, 43, 44 and 45), it will be seen that plain¬ 
tiff’s prayer No. 12 was proper and that it did not 
assume that the defendant was the wrongdoer. The 
general trend of the court’s charge to the jury did not 
assume any such thing and for that reason the authori¬ 
ties cited under this assignment of error are inapplica¬ 
ble. 

Error in Refusing Defendant’s Prayer for 
Instructions No. 2. 

(Assignment of Error No. 12.) 

Defendant’s assignment of error No. 12 relates to 
plaintiff’s prayer No. 2. 

Defendant’s prayer No. 2 reads as follows: 

“You are instructed that if you believe from the 
evidence that at and prior to the time of the 
collision the defendant’s automobile was proceed¬ 
ing south on Four and one-half Street, Southwest, 
through its intersection with Maryland Avenue, 
and not, as claimed by the plaintiffs, in a south- 
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westerly direction along Maryland Avenue and 
while making a left-hand turn into Four and one- 
half Street, Southwest, then your verdict must 
be for the defendant.” 

The defendant’s entire argument in support of his 
assignment of error Xo. 12 is based upon his unwar¬ 
ranted assumption that the direction the defendant’s 
car was traveling before the actual collision occurred 
constitutes an act of negligence on the part of the de¬ 
fendant and he gives in support of his argument two 
authorities, both of which relate to the question of 
specific acts of negligence. It follows that by reason 
of the defendant’s unwarranted assumption these cases 
are, of course, not applicable to the collision here in¬ 
volved. 

p 

The plaintiff alleged in her amended declaration 
that the defendant’s automobile, in which she was rid¬ 
ing as a passenger, was traveling in a westerly direc¬ 
tion along Maryland Avenue approaching Fourth 
Street, Southwest, just before the accident occurred. 
Ample proof was offered by the plaintiff to sustain this 
fact. The defendant alleged in his amended plea that 
the defendant’s automobile, in which the plaintiff was 
riding, was traveling south on Four and one-half 
Street, Southwest, just before the accident occurred. 
The defendant also offered proof to sustain this fact. 
The evidence on this question was obviously in con¬ 
flict. It is not the province of the court to instruct the 
jury nor to consider the evidence, this is the exclusive 
province of the jury. Defendant’s prayer Xo. 2 sought 
to do this very thing and for that reason was properly 
refused by the court. On this conflict relating to the 
direction defendant’s automobile was traveling, the 
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jury found for the plaintiff. It therefore can fairly 
be assumed that the jury believed the evidence of the 
plaintiff on the question. However this may be, there 
was evidence in the case tending to prove that the de¬ 
fendant’s driver, drove the automobile negligently, 
whether it was traveling westerly on Maryland Avenue 
or south on Four and one-half Street, Southwest. The 
plaintiff’s amended declaration alleged among other 
acts of negligence, on the part of the defendant, that 
he negligently and carelessly operated the said auto¬ 
mobile through his agent, servant and employee at a 
high and dangerous rate of speed and failed to keep 
said automobile under proper control (R. 7, bottom), 
and the defendant operated the said automobile negli¬ 
gently, carelessly and recklessly, and at a rate of speed 
greater than was reasonable and proper under the then 
existing circumstances. The plaintiff offered ample 
proof, as the record will disclose, on the dangerous 
speed and on the failure of the defendant to keep said 
automobile under proper control. It is submitted that 
this being so, the jury could have found the defendant 
guilty of negligence, whether his automobile was 
traveling westerly on Maryland Avenue as alleged by 
the plaintiff or south on Four and one-half Street as 
alleged by the defendant. For this reason alone de¬ 
fendant’s prayer No. 2 was highly improper and the 
court committed no error in refusing it. 

The defendant’s argument under the above assign¬ 
ment of error confuses the direction the defendant’s 
automobile was traveling with the alleged acts of negli¬ 
gence. The cases cited by the defendant, in support 
thereof, deal with the question of proof of parties 
plaintiff not being in strict accordance with the specific 
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acts of negligence alleged. The defendant in his brief, 
page 20, admits that the plaintiff’s proof, in the case at 
bar, supports the allegations of negligence contained 
in the plaintiff’s amended declaration and therefore 
the defendant could not move for a directed verdict 
on the grounds of variance. Then on page 19 of his 
brief he makes the inconsistent and baseless statement 
that if the jury found that the accident happened as 
alleged by the defendant, there was a variance be¬ 
tween the allegation and proof of the plaintiff. Coun¬ 
sel for plaintiff knows of no such legal theory or prin¬ 
ciple which permits the plaintiff to be not guilty of 
variance one moment and the next moment to be guilty 
of variance. It would appear that the defendant is 
attempting to blow hot and cold at the same time. 

The defendant in support of assfgnment of error No. 
12 cites two cases, namely Old Dominion Stages, Inc. 
v. Connor, 67 App. D. C. 158, and Buckley et al. v. 
Mandel Bros., 333 Ill. 368. Neither of these two cases 
are applicable and do not support the defendant’s con¬ 
tention because both of them deal with the question 
that where the declaration alleges specific acts of negli¬ 
gence the court should charge on the specific acts of 
negligence and confine the issues thereto, whereas the 
question raised under this assignment of error in the 
case at bar is the direction the defendant’s car was 
traveling just before the accident occurred. In other 
words, in the two cases cited the proof of negligence 
offered by the plaintiffs was different than the acts of 
negligence alleged in the declaration and it was held 
that the court should charge the jury in accordance 
with the specific acts of negligence alleged in the dec- 



» 
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laration. In the instant case the defendant has already 
admitted that the plaintiff did offer evidence to sus¬ 
tain the allegations of negligence contained in her dec¬ 
laration. An examination of the lower court’s charge 
to the jury will show that the charge was confined to 
the acts of negligence alleged in the declaration by 
the plaintiff. 

The defendant has abandoned assignments of error 
Xos. 5, 9, 10 and 16 and therefore they will not be dis¬ 
cussed. 

Conclusion. 

In conclusion the plaintiff respectfully contends that 
the court below committed no error in refusing to 
strike the original declaration and to dismiss the cause. 
The court below also committed no error in granting 
leave to file the amended declaration or in refusing to 
revoke fiat, and in denying the motion to strike amend¬ 
ed declaration. The trial court likewise committed no 
error in granting the various prayers offered on behalf 
of the plaintiff and in denying the various prayers of¬ 
fered on behalf of the defendant and the entire charge 
to the jury was proper. 

It is respectfully submitted that the court below com¬ 
mitted no error, and that the rulings complained of by 
the defendant were proper and not prejudicial to the 
defendant in regard to the verdict rendered by the 
jury, and that, accordingly, the judgment appealed 
from should be affirmed. 

Respectfully submitted, 

LESTER WOOD, 

GOLDIE S. PAREGOL, 
Attorneys for Appellee. 




